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Erratum. — On page 237, it is stated that the case of Sparhawk v. Union Passenger 
R.R. Co. has overruled Johnson v. Commonwealth, 22 Penn. 102. This is an error. It 
is true, that in Sparhawk’s Case a bill to enjoin a horse-railroad company from running 
cars on Sunday was dismissed by three judges against two. But two judges of 
the majority thought that the bill should be dismissed from lack of interest in the 
plaintiff to maintain the suit; and only one judge (Mr. Justice Read) was of opinion 
that the running of horse-cars on Sunday was lawful. Judge Read’s opinion has been 
published in a pamphlet form. 
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LIABILITY AS PARTNER. 
[Continued from the October number.] 


THE leading authority in support of the common law rule, which 
invariably held the participant of partnership profits liable as a 
partner, is, as we have seen, the case of Waugh v. Carver} There 
the participant was liable, in the opinion of the Chief Justice 
whose language we quote, on the ground that “he who shares in 
profits indefinitely shall by operation of law be made liable to 
losses, upon the principle that, by taking a part of the profits, 
he takes from the creditors a part of that fund which is the proper 
security to them for the payment of their debts.” 

And the common law has settled this to be the general ground 
upon which the participant of partnership profits is liable as a 
partner to creditors. 

Now Chief Justice Eyre, in giving the above opinion, says that 
the doctrine which he here asserts rests upon the authority of 
Grace v. Smith? 

As there has been much speculation with regard to this doctrine, 
it may be well to inquire how far it is sanctioned by the case of — 
Grace v. Smith. 

The question to determine in that case was whether two persons 
were liable as general partners on the following facts : — 

The co-partnership between S. and R. was dissolved ; the busi- 


12H. BI. 235. 22 W. BI. 998. 
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ness was carried on by R.; and S. left in the trade a sum of money 
for which he was to receive a certain per cent interest, and an 
annuity of three hundred pounds a year. And Chief Justice De 
Grey, in giving the opinion of the court, said, “ Every man who 
has a share of the profits of a trade, ought also to bear his share 
of the loss; and if any one takes part of the profits, he takes part 
of that fund on which the creditor of the trader relies for his 
payment. 

“T think the true criterion is to inquire whether 8. agreed to 
share the profits of the trade with R., or whether he only relied on 
these profits as a fund of payment.” 

Now, evidently, no distinction is here made by Chief Justice 
De Grey between sharing profits definitely, and sharing in profits 
indefinitely ; but the distinction which he takes is between shar- 
ing profits and relying on them as a fund of payment. And there- 
fore the ground of the distinction cannot be, that every one who 
participates in profits is liable, because he takes from that fund 
on which creditors rely ; for “‘ Whether a person shares in profits 
or relies upon them as a fund of payment, he equally takes from 
that 

How, then, can the principle laid down by Chief Justice Eyre, 
in Waugh v. Carver,— that he who takes a share of the profits is 
liable to creditors; on the ground that, by taking a part of the 
profits, he takes from the fund on which creditors rely for payment, 
—be said to rest upon the authority of Grace v. Smith ? 

Mr. Gow, after commenting on both decisions, says? “ Nom- 
inally, there is a discrepancy between the cases.” We think that 
the discrepancy is evident, and that it shows conclusively that the 
reasoning of Chief Justice Eyre, in Waugh v. Carver, is entirely 
original with him; and that he is unsupported, even by the prin- 
ciples enunciated by Chief Justice De Grey in the case of Grace 
v. Smith. 

We can now fully appreciate the recent remarks made by the 
English Lord Chancellor in the House of Lords, when the ques- 
tion of liability in partnership was under discussion, which were 
to the effect that “the extraordinary rule of law” laid down in 
Waugh v. Carver, and “to which the patience of the English 
people had submitted so long, solely from reverence for what was 


1 Parsons on Partn. 73, note. 2 Gow on Partn. 20. 
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hallowed by precedent, is arbitrary, without foundation in princi- 
ple, and is established by judicial authority alone.” + 

We propose now to review the reasoning in the case of Waugh 
y. Carver, even at the risk of being thought presumptuous; for 
we remember that a writer? on Partnership avoids this discussion 
because he considers it “‘ presumptuous to canvass or question the 
propriety of a distinction which has obtained the sanction of so 
many enlightened judges.” 

And first we observe, that the general common law ground of 
liability in partnership is unreasonable. 

Suppose a person is paid a thousand dollars for his services, and 
the money comes, in fact, out of the profits, but not by virtue of 
any previous contract that his pay is to come from profits, he 
is not liable as a partner; if, on the other hand, he is to be paid 
out of the profits, in accordance with an express agreement to that 
effect, he would, by the common law, be held so liable. But is it 
not evident that he takes from the fund on which creditors rely for 
payment, as well in the one case as in the other? 

Suppose it stipulated that a person should receive ten per cen- 
tum of the profits for the use of money lent to a firm, and no 
profits are realized, so that he, in fact, receives nothing for the use 
of the money lent; yet, by virtue of the stipulations and his right 
to receive profits, the law would hold him liable to creditors, 
on the ground that he does take from the fund on which creditors 
rely for payment. But if it had been stipulated that the lender 
should receive five per centum interest for the use of his money, 
and it had been actually paid him out of the very capital stock of 
the firm, — for we are now supposing no profits to be realized, — 
he would not, according to the law, be liable to creditors, although 
he takes the very property for which they had not received pay- 
ment, and to which they should properly look for payment. 

Again, does not the very fact that profits are realized, pre- 
suppose that the creditors of the firm are satisfied, or that the 
partnership assets are sufficient to satisfy their claims? for how 
could there be profits to share if even the cost of the merchandize 
were not realized, and there are losses in the business, so that it 
becomes necessary for the partnership creditors to look to private . 


! Hansard’s Parl. Debates, vol. 180, p. 122. 2 Mr. Gow. 
8 Gow on Partn. p. 20. 
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property for the satisfaction of their claims against the firm? But 

it is evident that creditors cannot rely on mere profits for pay- 
ment; because profits do not exist till creditors are paid. And in 
the very nature of things we think they do not rely on profits, as 
the amount of profits would not generally be sufficient; and, be- 
sides, it is conceded that profits belong of right to the trader as 
compensation for his services, and the risk and general expenses 
which attend his business or trade. 

Moreover, a person does not incur liability by sharing gross 
profits ; but by sharing such profits he much more takes from the 
fund on which creditors rely for payment, than by participating in 
net profits. And if it is not pretended that the cases in which 
gross profits are shared rest upon the ground that the fund on 
which creditors rely is diminished by participation in such profits, 
how much more absurd does it seem to rest these cases in which 
net profits are shared, upon this ground ? 

The ground on which the common law rule rests, might indeed 
seem plausible if the participant in profits were held liable only to 
the extent of the profits actually received by him. But the rule 
makes him liable “to his last shilling;” because he has taken, 
even in the slightest degree, from that fund on which creditors are 
said to rely for payment. 

Such law as this is evidently not only unreasonable, but it is, we 
think, “‘ staggered by its own conclusions.” If the principle of 
the common law is true, then it ought to be carried out to its far- 
thest extent; and every annuitant, every lender of money for a 
high rate of interest, and every vendor of goods to a firm at exor- 
bitant prices, ought to be liable to creditors ; for they, in fact, take 
from the fund on which creditors rely for payment. They are 
entitled to be paid, even though no profits are realized. So, too, if 
it were stipulated that a clerk is to receive instead of a fixed salary 
a sum of money in proportion to a given quantum of the profits, 
the clerk should also be liable, for he takes from the fund on 
which creditors are supposed to rely ; but it is held, that a person 
so paid is not liable as a partner. 

And in general, as every payment from the profits takes from 
the fund to which the creditors look for payment, and every such 
payee certainly does not become liable for the debts of the firm, it 


1 Parsons on Partn. 67. 
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is obvious that the principle is not a practical one, if indeed it is 
even a true one. 

But it is useless to speculate farther. The common law has 
chosen its rule, and fully established the ground on which it rests ; 
and though this ground appear unreasonable and unpractical, yet 
it has obtained the sanction of too many courts to be now disre- 
garded. 

And the ground as established is, that the participant in profits, 
is liable as a partner to creditors upon the principle that in taking 
a part of the profits, he takes a part of the fund of the trade 
on which the creditor relies for payment. 


An exception to this principle of the common law has, as we 
have observed, been taken in the case of a contract for labor? 

In Ex parte Hamper, Lord Eldon says, “ The ground of liability as 
to third persons is, that if a person stipulate that as the reward of 
his labor he shall have, not a specific interest in the business, but 
a given sum of money, even in proportion to a given quantum of . 
the profits, that will not make him a partner; but, if he agreed 
for a part of the profits, as such, he is as to third persons a 
partner.” 

The distinction here taken between sharing profits and receiving 
a sum of money in proportion to a given quantum of the profits, 
as the ground of liability to third persons, is regarded, even by 
Lord Eldon,’ “ as thin,” and its existence a cause of * regret”’ to 
him. 

This distinction is thought by Judge Story “ to wear the appear- 
ance of no small subtlety and refinement, and scarcely meets the 
mind in a clear and unambiguous form,” for “ the question must 
still recur; when may a party be properly said to have an interest 
in the profits as profits ?”’ 4 

And it seems almost impossible for a practical man to under- 
stand this distinction, though lawyers may be able to follow it. 

This distinction has, indeed, been termed “a trap for which the 
law and public policy have no use.”’5 


1 Grace v. Smith, 2 W. Bl. 998; Waugh v. Carver, 2 H. Bl. 235; Bertold v. Gold- 
smith, 24 How. 542. Doe v. Halsey, 16 Johns. 40; 8 Kent Comm. 25. 

2 Ex parte Hamper, 17 Ves. 412. ~ % 17 Ves. 412. 4 Story on Partn. § 34. 

5 Hansard’s Parl. Debates, vol. 178, p. 1278. 
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Still, however refined and subtle the distinction is between 
sharing profits as profits, and a stipulation for a given sum of 
money in proportion to a given quantum of the profits, as a ground 
of liability in partnership, it is at present acknowledged law; and 
is so regarded by Judge Metcalf in his recent work on the subject 
of Contracts, and in the later decisions of the courts.* 


Let us now examine the grounds of the distinction taken by the 
English law, between an agreement to share profits which creates 
liability in partnership, and an agreement to share gross returns or 
gross profits, which, as we have seen, exempts from such liability. 

Profits are divided by political economists into gross and net: 
gross profits being the whole difference between the value of the 
advances and the value of the returns of a business; and net. 
profits being so much of that difference as is attributable solely to 
the earnings of the capital employed, the expenses being paid. 

The gross returns must obviously include the profits; and the 
participant in gross returns must, therefore, participate in profits, 
if any are, in fact, realized. Yet it is held that such a participant 
is not liable as a partner. 


And we think it is so held upon reasonable grounds, although it 
has been hinted otherwise.? 

In the first place, in a contract to share gross returns, there can 
be no agreement to share and, in fact, no sharing of losses, as 
these returns do not include losses, if losses are incurred; for, as 
we have seen, losses are the excess of the advances over the actual 
returns, and come out of the advances and not out of the returns. 
The losses, therefore, must fall, not on those who share in the 
returns, but on those who make the advances. 

Again, although a division of gross returns is a division of the 
profits if any are made, it is only incidentally a division of profits, 
and because such profits happen to be included in what is divided : 
it is not a division of profits as profits, and hence there can be, 
on the part of the participant in gross returns, no participation in 
profits, as such. 


Besides, under an agreement for a division of gross returns, 


1 Metcalf on Contracts, 114; Story on Partn. § 35, and other writers on Partnership ; 


also Loomis vy. Marshall, 12 Conn. 77; Bertold vy. Goldsmith, 24 How. 586; Turner 
vy. Bissell, 14 Pick. 192. 


2 Parsons on Partn. 88. 
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whatever is returned must be divided, whether there be profits, or 
losses, or neither. 

And, finally, there can be on the part of the participant in 
gross returns no property whatever in the profits, even if they are 
made. 


It has been often asserted, that a person is liable as a partner, 
when he has such an interest in profits as will entitle him to an 
account.? 

It is, of course, true, that every one who is in fact a partner, 
has a right to an account ;* but we think it not established that the 
mere participant in profits is liable as a partner on the ground 
that his interest in the profits is such as to give him a right to an 
account. 

Mr. Bisset’s opinion is to this effect, and it seems to us entirely 
correct. He says, “‘ Some of the writers, and some of the judicial 
authorities, on the subject appear to think they have surmounted 
the difficulty by confining the rule of liability to the cases where 
the party would have a right to an account of the profits; but to 
this it may be answered, that in all cases where a person is to be 
paid for his services by a sum proportioned to the profits, he must 
be entitled to an account of profits. If not, how is he to ascertain 
that he has what he stipulated for?” 4 

Moreover, the determined cases are not infrequent in which a 
participant in profits has expressly stipulated for a right to an 
account ; and, he has, notwithstanding, been exempted from liability 
as a partner.® 

It has been thought by Judge Story most consistent with true 
principles, that the intentions of the parties should govern in 
the question of liability as partner; and that “if no partnership 
between the parties was intended, there should be none as to third 
persons, unless the parties held themselves out as partners, or 
their conduct had operated as a fraud.’’® 

This ground seems to be correct, if by intentions Judge Story 


1 Lindley on Partn. *11. 

2 Ex parte Hamper, 17 Ves. 403; 3 Kent Comm. 25; Cary on Partn. 11; Helm- 
street v. Howland, 5 Denio, 68; Denny v. Cabot, 6 Met. 92. 

8 Parsons on Partn. 92. * Bisset on Partn. 14; or Am. ed. 9. 

5 Cases cited by Mr. Bisset; also Holmes v. Old Colony R. R. Co. 5 Gray, 58. 

6 Story on Partn. § 36. 
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meant, not the declared, but the actual, intentions of the parties: 

and we think he could not have meant otherwise ; for it would be 
absurd to maintain that the declared intentions should govern 
in all cases; as for instance, where the parties had, in fact, entered 
into a partnership by their stipulations, but had declared in their 
partnership articles that they did not intend to become partners 
so as to superinduce liability, each for the debts of the others. 

Judge Story admits that his distinction is not sustained by the 
common law. 

He attempts, however, to reconcile the common law doctrine 
with his own; but this attempt appears to have been made more 
out of respect for the decided cases of the English courts, than for 
the purpose of re-affirming them. 

And this is not to be wondered at; for it is natural that we 
should yield to the construction of the law as given in the country 
of its origin, unless strong controlling circumstances demand a 
departure therefrom. 

Though Judge Story’s attempted reconciliation has failed, yet, as 
Mr. Troubat has said, he has accomplished something more useful, 
“in that he has sustained his own distinction by the authority of 
recent American decisions, which, for enlightened views, native 
force, and profound learning, are unsurpassed by any thing that 
ever emanated from Westminster Hall.’’? 

His distinction is fully affirmed by the cases to which we have 
below referred,? and by many other similar cases. 

The latest writer on Partnership law, Professor Parsons, takes a 
distinction between the different kinds of interest which the parti- 
cipant may have in the divided or undivided profits of a business, 
as the ground of his liability to third persons. He says that “if 
the receiver of money did not intend to acquire any interest in or 
control over the profits as they accrue, and before they are ascer- 
tained and divided, but only after they were ascertained, to find in 
them the fund of his payment, he is no partner, nor liable as such ; 
but if the supposed partner acquire by his bargain any property in 


or control over the profits while they remain undivided, he is liable 
to third persons.” ® 


1 Troubat on Lim. Partn. 204. 


2 Loomis vy. Marshall, 12 Conn. 69; Bradley v. White, 10 Met. 803; Turner v. 


Bissell, 14 Pick. 192; Rice v. Austin, 17 Mass. 197; Buckle v. Eckart, 1 Denio, 337; &c. 
3 Parsons on Partn. 71. 
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We are not sure that Professor Parsons’ formula will be gener- 
ally accepted: it is, at least, very ingenious, and certainly deserves 
the careful consideration of the profession. 

Should it not prove an exhaustive rule, it may still be serviceable 
in the determination of many classes of cases to which other dis- 
tinctions, though already established, might be as unsatisfactorily 
applied as “the arbitrary rule” itself, of which such distinctions 
have been made to serve as qualifications. 


The law has exempted such persons as are generally incapable 
of caring for their own interests, from civil liabilities to those who 
choose to deal with them. This is on the ground of an enlight- 
ened public policy, which has for its object to protect the weak 
as against the strong. The infant, for instance, is exempt from 
liability to those who contract with him, because, as Blackstone 
has said, he is within the empire of the father, and not within the 
empire of reason; and therefore wholly unfit to make a contract, 
whether it be of partnership or of any other nature, which shall be 
binding on himself. 


As a general rule of law, when goods are sold upon the credit of 
a firm, all the members of that firm are individually responsible 
for them; and that individual responsibility is not affected by any 
reservation or agreement between themselves, that one of the firm 
shall not be responsible. 

This liability rests upon the principles of commercial policy. It 
arises, as we have seen, from the necessity of those commercial 
operations for which partnership relations are formed; and from 
the principle, also, that, as they receive a portion of the profits, 
they thereby diminish the assets of the firm, and consequently its 
means for paying its debts. : 

But this rule of individual liability to creditors for all partner- 
ship debts applies to those cases where the stipulation, that one 
should not be so liable, is purely inter se.!_ This was the express 
decision in the case of Waugh v. Carver. 

As it is the general purpose of the law to protect third persons 
against the frauds which might be practised, if secret agreements 
were allowed to be binding on third persons, it holds all who 


1 Story on Partn. § 105. 
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enter into such agreements to share profits, liable as partners. 
But this liability depends, where the real agreement of the parties 
as between themselves is that they shall not be liable as partners 
to creditors, upon the ground of secrecy.) 

The case is different where the creditors know of this reservation 
at the time of the transaction. They have now no right to give 
credit upon the responsibility of one whom they know to have 
stipulated for exemption from liability. We have referred to 
numerous authorities on this subject, and we find they expressly 
hold those not liable as partners, though they share profits, in 
favor of whom there are partnership stipulations to the effect that 


they shall not be so liable, which stipulations are known to the 
creditors. 


The general grounds appear to be as follows : — 

In the first place, such exemption is a right of the participant, as 
resulting from the natural principles of justice and equity applied 
to every other contract as well as to that of partnership.” 

It also follows from the known limitations of the law of agency ; 
for no agent can bind his principal in any transaction in which he 
exceeds his authority, or colludes with another person having 
notice of such excess.3 

In Dow vy. Sayward; the court maintained that where the terms 
of the agency are known, a partner in his dealings with creditors 
would be limited to them; for the reason that it would be fraud 
upon the rest to enter into an agreement with one, in violation 
of what was known to be the common understanding. 

And in Hastings v. Hopkinson® it was held, that “ these cases” 
proceed upon the ground that there has been, on the one hand, 
a legal limitation of the power of a partner, as agent of the others, 
to bind those who are by the stipulations not to be liable to credi- 
tors; and, on the other hand, a legal limitation of the liabilities 
of those in whose favor such stipulations have been made, so far 
as regards the claims of creditors having knowledge of these 
stipulations. 


The general grounds on which these cases rest, are, moreover, 


1 Bromley v. Elliott, 38 N.H. 308. 2 Story on Partn. § 128. 
8 Story on Agency, § 125-165. #12 N.H. 275. 
5 28 Vt. 108. 
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illustrated by the well known principles regulating limited part- 
nerships. 


An agent is allowed to participate in the profits of a partnership 
as a compensation for services without incurring liability as a 
partner, on the ground that the nature of his agreement and posi- 
tion is such as to negative all ideas of an intended partnership, 
or any actual participation in the profits as profits. 


As regards the nature of the agent’s agreement : — 

His agreement is to take profits as a compensation for services, 
instead of a fixed salary. The agent does not stipulate for prop- 
erty in the capital; nor for control of the partnership funds. He 
agrees merely to apply his industry or labor to property which lias 
never ceased to belong to the firm whose agent he is. 

The very position of the agent, his subordination to his princi- 
pal, his isolation from creditors, indicate that his contract is one 
of hire for services. His contract does not imply investment in 
the capital, or participation in losses. It involves merely a contract 
whereby a merchant, desirous of arousing the zeal of a clerk, gives 
him, instead of a fixed salary, a share in the profits as compensa- 
tion. 

Strictly speaking, the agent does not stipulate for profits, but for 
compensation. In the case of a sale, for instance, the price ob- 
tained represents the intrinsic value of the goods, on the one hand, 
and the labor, care, and money expended to procure for them 
a purchaser, on the other. And the part of the price obtained, 
which the agent takes, is evidently as compensation. 

Whether this compensation is fixed as so much money, or is to 
be ascertained in proportion to the profits, it does not cease to be 
compensation for the services of an agent as agent; at least, so 
long as such agent is neither held out to the world as a partner, 
nor does any act sufficient to induce third persons to believe him 
an actual partner. 

With regard to the relations in question. On the one hand, 
there is the relation of partners as such: on the other, the relation 
of principal and agent; the agent being a mere subordinate to 
the partner. 

The latter, even if his investment is labor, is master of the part- 
nership funds, and his position is independent. He has his duties 
to perform, but no orders to receive. The agent being a subordi- 


| i 


204 LIABILITY AS PARTNER. 
nate, has no investiture of the rights or powers of an associate. 
He is bound to execute the orders of the partners. 

Should the partner leave the firm, the partnership is dissolved ; 
the clerk or agent, though paid out of the profits, may leave it, and 
the partnership continues as before. 

The partner cannot be turned away; the clerk may be dis- 
charged, and may, moreover, sustain an action against the firm if 
the removal is unwarranted, provided there was a contract on the 
part of the firm to continue him in their service. 

And this subordinate position on the part of the agent does not 
cease from the fact, that commercial vicissitude is to influence 
the amount of his compensation, and that he is to receive no fixed 
salary for his labor. Upon what principle, then, should a body of 
creditors fall upon a mere agent or clerk, with whom they have 
never dealt or thought of dealing, and strip him of his fortune, 
to satisfy their claims against an insolvent firm upon the chance 
discovery that they had been dealing with such a firm, a portion of 
whose profits, if any are made, the clerk or agent was to receive 
as a compensation for his labor ? 

And upon these general grounds the courts have decided, in the 
numerous cases to which we have referred, that the agent may 


take profits as compensation, without incurring liability as a part- 
ner to creditors. 


The grounds on which the recent case of Wheatcroft v. Hick- 
man* was decided by the highest judicial authority of England, 
deserve the special consideration of the profession. 

“Tt is often laid down,” say the court in this case, “ that the test 
of liability as a partner is whether the person sought to be charged 
is entitled to participate in profits. This, no doubt, is in general 
a sufficiently accurate test; for a right to participate in profits 
affords cogent, often conclusive, evidence that the trade in which 
the profits have been made was carried on in part for, or on behalf 
of, the person setting up such a claim. But the real ground 
of the liability is that the trade has been carried on by persons 
acting on his behalf. It is not correct to say that his right to 
share in the profits as profits, makes him liable to the debts of 


19 C. B., N.S., 47 (decided, in 1860, by the House of Lords). 
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the trade. But if he stood in the relation of principal towards the 
persons acting ostensibly as the traders, by whom the liabilities 
have been incurred and under whose management the profits have 
been made, he is liable as a partner; otherwise, not.” The case 
of Wheateroft v. Hickman is fully affirmed in the very recent cases 
Kilshaw v. Jakes} and Bullen v. Sharp2 These cases effectually 
set aside the arbitrary yet time-honored rule of Waugh v. Carver, 
and they establish the English law of liability in partnership, as 
only a branch of the law of principal and agent. But this cannot 
be considered law in America. 

Here, generally, the test seems to be, whether the person sought 
to be charged as partner participated in profits as profits, or as 
mere compensation for services or labor. 

There are many objections to the American test, as we have 
seen. It is, at least, far more unpractical than the English test ; 
and we must submit that the only sound and proper test to deter-, 
mine the question of liability as a partner is, whether the participa- 
tion in profits is such as to constitute the relation of principal and 
agent between the persons taking the profits and those actually 
carrying on the business. 


1 3 Best & Smith, 847. 
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At the foundation of the law which regulates gratuitous bailments, 
are found several principles, the reconcilement of which with the 
settled rules of the common law has sorely taxed the ingenuity of 
jurists. 

A depositary is responsible for the deposit, in certain cases, 
although it is of the essence of the bailment that he acts gratuit- 
ously ; and a mandatary is held liable for misfeasance, although 
his undertaking is also without reward. In neither case is 
there a consideration, properly so called; and the attempts to 
reconcile these obligations with the principles of the common law, 
seem strained and futile so long as they are called contracts of 
bailment, to be regulated by the law of contracts. That a con- 
sideration is necessary to support every contract, is an axiomatic 
principle of the common law; and the endeavor to find a consider- 
ation here, in the parting with possession by the depositor and 
mandator, has educed discussions worthy of the keenest casuists 
of the sixteenth century. 

The general dissatisfaction with this explanation of the liability 
of the depositary and mandatary, gives assurance that some better 
reason exists; and the discoveries of recent writers upon the 
Roman law afford ground for hope, that, with their light, some 
approach may be made towards a reasonable adjustment of this 
vexed question. 

It is proposed to consider in this article the growth of these 
principles in the Roman law, the manner in which they were 
transferred into the common law, and the modifications which they 
there have undergone, and then to consider more at length the 
attempts which have been made to reconcile these necessary rules, 
derived from the Roman jurisprudence, with the principles of the 
English law. 

The growth of the law of contracts in Rome is one of the most 
interesting and instructive subjects in history, and yet it seems 
until recently to have been almost overlooked: writers have 
generally regarded the law, only in its finished form, as embodied 
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in the Institutes and Pandects; and have lost the light which 
is always thrown upon a law by an examination of its history. In 
this examination, a much greater similarity will be found to the 
growth of the English law, than is generally supposed to exist. 

At first, the Romans, as all rude nations have done, recognized 
the binding force of those transactions only which were completed 
with solemn forms and ceremonies, — per es et librum ; and these 
received a name from the transaction which was earliest in their 
history, the conveyance called nexum; although subsequently 
the word nexum came to be applied only to contracts, and a 
conveyance proper was called mancipium. 

We find an illustration of the importance attached in the early 
English law to formalities and publicity of conveyance, in the 
manner of feoffment and livery; and in the Saxon law given by 
Bacon, “ No manner of goods, of above four pence in value, shall 
be bought, unless in the presence of four witnesses of the town” 
(History of English Law, chap. 51). 

In the early Roman law, no obligation attached to an engage- 
ment, without the solemnities which were necessary to a contract. 
In the absence of these it was called simply, a pact. 

At this stage, the question of consideration was never regarded : 
the form of the contract alone determined its validity. But the 
growth of the nation and the necessities of life gradually intro- 
duced changes, which were effected by means of the edicts of the 
pretors. Some of these changes were consistent with the spirit 
of the Roman law, still requiring certain formalities to render 
a contract valid, though formalities of a modified character, and 
very different from the early ceremonials ; but in addition to these 
changes there were others, for whose origin we must look to the 
Greek philosophy. The praetor, when he entered upon the duties 
of his office, issued an edict, in which he proclaimed his intentions 
as to the administration of the law, and the changes which he 
considered necessary; these edicts were followed, and became 
binding authorities. Since the pretors were selected from among 
the most learned men of the times, — educated, many of them, in 
Greece, and all imbued with Greek philosophy, — they gradually 
introduced the principles of the law of nature which they consid- 
ered applicable to the condition of Roman law (Maine’s Ancient 
Law, p. 54). Several great changes were thus introduced into the 
law of contracts. First, an obligation attached, when the agree- 
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ment was put into the form of a solemn question and answer, 
called a stipulation. Then it was considered binding, if it could 
be shown by entries in the account book, which each house con- 
tained. Then the mere delivery of a thing with a verbal promise 
made an agreement to pay for it or to restore it, if a loan, or to 
keep and return it, if a deposit: and finally, as society expanded, 
and new relations arose, mere consensual agreements were en- 
forced in certain cases; as in mandates, or agency, partnership, 
sales, and letting to hire, where the mere assent of the parties 
made a valid, binding agreement. 

In all of these innovations, introduced by the prators, may be 
seen some traces of the influence of the law of nature, which was 
but another name for systematic morality. In the eyes of this law, 
a simple promise is, of course, as binding as the most solemn 
agreement founded on a consideration. But the whole code of 
systematic morality was not introduced into the law, for in the 
struggle of new wants, relations, and customs against the old 
legal notions, a new idea seems to have been evolved, which now 
first makes its appearance, — the idea that the essence of a con- 
tract, that which should give it binding force, is not its form nor 
the involved moral obligation; but its consideration, the causa. 
This checked the further introduction of the rules of morality, or 
the law of nature, although those already admitted were allowed 
to remain as part of the law. This in the Roman law, and in all 
jurisprudence, marks a new era: it marks the introduction of a 
true legal spirit, which separates law from morality, discriminating 
those promises which the law should enforce, from those which are 
only binding in foro conscientice. 

After this principle was discovered, the praetor issued an edict, 
proclaiming that any agreement should be valid, which had a 
sufficient consideration (causa). Here, then, the line was drawn: 
the old obligations, independent of or needing no consideration, 
were called “nominate ;”’ while the other numerous class which 


* soon sprung up, needing a consideration’ for their validity, were 


called “ innominate ;” and these latter alone admitted the four- 
fold division, ‘‘ Do ut des, do ut facias, facio ut des, facio ut facias.” 
And in this form, with this division into nominate and innominate 
contracts, the law has come down to us. 

From this examination of the Roman law, it will be seen that 
the obligation arising from the depositum and the mandatum is 
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derived from the rules of morality introduced into the law, because 
of the necessities of life, and before the idea of a consideration 
was evolved. 

They were not contracts; they were called obligationes, — very 
different from our modern contracts; and an action was brought 
upon them, not for breach of contract, but for the injury done to 
the bailor by the breach of duty or fraud; and the law did not 
make one distinction between nonfeasance and misfeasance, but 
held the mandatary liable for either, — not, as was above re- 
marked, because of any contract between them, but because, by 
either nonfeasance or misfeasance, he did an injury to the man- 
dator by his breach of duty (Institutes, 3, 27, 11). 

A brief examination of the early English law upon the subject, 
will throw still more+light upon their character. In the time of 
Glanville, private agreements, unless made in the king’s court, 
were not taken cognizance of by the court of the king; and when 
a creditor had neither sureties nor a pledge for a debt, he was left 
to his suit in the ecclesiastical court (de fidei lesione vel trans- 
gressione) for breach of promise (1 Reeve’s Hist. Eng. Law, p. 
163, 164). 

Thus we see here that contracts or agreements were not en- 
forceable as such at this early day in England, unless made with 
certain solemnities, and that actions upon other engagements were 
given only by the court Christian. 

In this infancy of the English law, we find no trace of deposits 
or mandates, although the law of pledges was much like that of 
Rome (1 Reeve’s Eng. Law, 166; Glanville, lib. 10, ¢. 13). 

In the reign of Edward the Third, we find the first action 
against an innkeeper for loss of his guest’s goods, and against 
a surgeon for misfeasance. Neither of these was an action upon 
the contract, but both were for the injury by the breach of duty, 
and were in the form of actions on the case. 

The English, at this time, had no idea of a valid agreement, 
except as one that was entered into with certain forms under seal, 
&c.; and upon such agreements an action of covenant could be 
sustained: but as in Rome the necessities of life created new 
relations and wants, and the more important duties arising from 
these the law enforced, not as contracts, but simply as duties. 

In 2 Henry the Fourth, there was a case of an action against 


4 man for non-performance of an agreement to repair certain. 
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houses of the plaintiff, in which it was held that no action would 
lie, as the agreement was not a covenant; but the judge remarked, 
that if he had begun and done the work badly, an action on the 
case would lie for misfeasance, such as could be brought against 
a surgeon. 

Soon after this, although the date is uncertain, the idea of “ con- 
sideration ” seems to have sprung up in England, as it had done in 
Rome, and produced its natural fruits. - By the action of assump- 
sit, now first introduced, an action could be brought upon any 
agreement having a consideration, whether under seal, or by 
parol. 

Thus very much the same process took place in the common as 
in the Roman law: first, only such contracts were valid as had 
been entered into in presence of witnesses with formal ceremonies ; 
then, if in writing, with a seal, they were held valid; then the 
duties arising from certain relations of trust and confidence were 
enforced, not as agreements, but simply as duties; and then, finally, 
any agreement was held obligatory for which a proper considera- 
tion could be shown. Up to this time no cases are found involv- 
ing the law of deposits or mandates. They seem to have arisen 
after the establishment of the action of assumpsit; and that they 
never were regarded as contracts, is shown by the fact, that as- 
sumpsit was not given for them, but an action on the case for the 
injury by misfeasance (3 Reeve’s Eng. Law, 244, 246, 394, 396). 
All the early cases were actions for tort (see 16 American Jurist, 
253). 

It would seem, too, that the fact of giving a right of action for 
misfeasance, but not for nonfeasance, in the case of a mandate, 
shows that it was not regarded as a contract. Giving an action 
for nonfeasance would appear too much like an action for breach 
of contract; and the injury generally is not as great, certainly not 
as direct, as in the case of misfeasance. The distinction in this 
light is plain enough between an action for nonfeasance grounded 
on contract, and an action for misfeasance grounded on the tort; 
while, if both rested on contract, the reason for denying one and 
granting the other is absurd, since each has the same considera- 
tion, — the parting with the possession or authority over the sub- 
ject-matter by the mandator. 

A curious part of the subject still remains in the efforts which 
later writers have made to prove deposits and mandates to be con- 
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tracts, and their attempts to reconcile their rules with the law 
of contracts. 

The English lawyers have always shown the characteristics 
which distinguish a lawyer from a moralist, in a more marked 
degree than those of any other nation. In their attachment to 
forms and old established precedents, and in cloaking every inno- 
vation, by means of a fiction, under the pretence of a deduction 
from well acknowledged principles, they surpassed the Roman 
lawyers. But one great principle always guided their jurispru- 
dence, — that for every wrong there is a remedy; and when bail- 
ments were brought under judicial cognizance, by the necessities 
of an advancing civilization, a misfeasance seemed so gross a wrong, 
that the peculiar action upon the case was given for its remedy (3 
Reeve’s Eng. Law, 244, 246, 394, 396). And this action was 
allowed, not because of an agreement or contract, but because an 
injury was done. This is shown by the fact that the action was 
allowed before parol contracts were valid, and the same remedy 
retained after the action of assumpsit had been established. 

Various efforts were made to bring actions of assumpsit, for the 
nonfeasance of the mandatary; but it was held that there was no 
consideration. 

In the time of Lord Coke, we find Southcote’s Case} in which 
a deposit does not seem to be regarded as a contract, but an obli- 
gation arises from it, which can be varied by agreement. 

It is not until the time of Lord Holt that we begin to hear of a 
consideration for the contract of mandate. In the case of Coggs 
v. Bernard, Lord Holt held that the parting with his goods by the 
mandator, was a sufficient consideration to support the agreement. 
Lord Holt had profoundly studied the Roman law, and thence 
derived systematic ideas of the law of bailments, though some of 
its principles had filtered into the English law from the time of 
Glanville and Bracton. The liability of the gratuitous bailee now 
began to take the form of an obligation founded on contract, which 
it had not before assumed. In reading the philosophic literature 
of the time just preceding Lord Holt’s, the explanation is found: 
the leading thinkers were beginning to regard every right or 
obligation as founded on contract. Locke had published his work 
on civil government, making the social compact the origin of all 


1 4 Rep. 836. 2 Ld. Raym, 909. 
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power; and the Roman law, now extensively studied by common 

law jurists, whence the doctrine of the social compact was derived, 
had placed, as we have seen, both deposits and mandates under the 
general head of contracts. 

Yet Lord Holt encountered a difficulty, which troubles all his 
successors, in writing of the contract of mandate: he was obliged 
to hold that no action could be brought for nonfeasance, because 
of established precedents ; and yet the same consideration in many 
cases exists to support the contract, if such it is, as in the case of 
misfeasance. This difficulty did not arise in the Roman law, as 
the question of consideration did not apply; nor was it felt in the 
early English jurisprudence, where actions for nonfeasance were 
not supported, because the injury did not seem sufficiently direct. 

When Sir William Jones came to write upon bailments, he held 
that every species of bailment, deposit as well as mandate, was 
a contract, and thence deduced the consistent conclusion, that a 
mandatary was liable as well for nonfeasance as for misfeasance. 

Before the time of Sir William Jones, the doctrine of a social 
compact, and the idea that every obligation depended upon contract, 
had gained almost universal reception. Blackstone had immortal- 
ized it in his Commentaries. Rousseau had popularized it for 
demagogues. 

Meanwhile Jeremy Bentham was denouncing the whole theory, 
as false historically, and unsound in principle; and while thus 
writing destructively, he was also constructing a sounder philos- 
ophy, which, in its leading principles, has now almost superseded 
that which he tore down: and thinking men now begin to see, 
that obligations, which the public good requires should be enforced, 
need no absurd fiction of an implied contract for their support. 

A contract is a term applied to a class of engagements, fixed 
and well defined by law, requiring a consideration for their sup- 
port. 

Outside of these true contracts, is a large class of obligations, 
which the law enforces from considerations of public policy, on the 
ground, virtually, that, if they were unsupported by law, society 
would suffer; and the world is coming to regard this as ile true 
reason for their support, — the immediate as well as the ultimate 
reason, needing no resort to a fanciful, implied contract, such as 
Blackstone supposes is the ground for the justness of taxation, 
penal forfeitures, and the like (8 Comm. 159, &c.). 


ANOMALIES IN THE LAW OF BAILMENTS. 213 


Amid this class stand gratuitous bailments, introduced into the 
Roman law on moral grounds, and never cumbered with the idea of 
a consideration, then coming into the common law, and regarded in 
the same light for centuries. The modern idea of their being con- 
tracts is false historically, and involves the gross absurdity of a 
consideration good to support a contract in case of misfeasance, 
being inadequate in case of nonfeasance. 


In the leading case of Thorne v. Deas} a case of nonfeasance, 
Deas volunteered to insure Thorne’s interest in a vessel, but 
neglected it. The vessel was lost, uninsured. Thorne sued, but 
was defeated, because it was nonfeasance merely. 

Here the consideration —i.e., the parting with his control over 
his property by the plaintiff—was as great as if it had been a 
case of misfeasance, as by insuring in a bogus company, or care- 
lessly obtaining a void policy. Hf Thorne’s entrusting Deas with 
the responsibility was the consideration, it would have been the 
same in either case. In neither case would Thorne have put it out. 
of his own power to insure, for a void policy would not have 
prevented him from insuring again, or in another company. In 
either case, the same actual injury was done to Thorne, the same 
disadvantage enured. 

In such absurdities are we involved by calling these contracts of 
bailment. 

The fiction is unnecessary, and only introduces confusion into 
both the law of bailments and that of contracts: each of which, 
when apart, is clear, and founded on sound reason; when con- 
fused, neither is consistent. 


1 4 Johns. 84. 
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MARRIAGE, AS AFFECTED BY THE CONFLICT OF 
LAWS. 


Ir is proposed to discuss the subject of this article, not merely as 
an interesting branch of private international law, but as a matter 
of great practical importance to many Americans. Beside the 
considerable and ever increasing number of marriages celebrated 
abroad, between parties of whom one at least is American, there 
is, of course, a very much larger number constantly celebrated in 
the United States between citizens and foreigners. In either case, 
it is of vast importance, particularly as regards the security, happi- 
ness, and honor of American women and their children, and the 
rights of property growing out of such marriages, that the same 
should be valid under any law, whether foreign or domestic, by 
which their validity is liable to be tested. The American in such 
cases is too apt to be satisfied if the requirements of his own local 
law are complied with, without troubling himself as to those of the 
law of the country to which the other party may owe allegiance, 
or in which the marriage may be celebrated. By the former of 
these, the capacity of the foreigner to contract any marriage is 
regulated; and by the latter, the forms whose observance is 
necessary to the validity of a marriage between parties confessedly 
competent. We will first examine the questions which present 
themselves in the case of a marriage in the United States between 
an American woman and a foreigner; and, secondly, those which 
arise when the marriage takes place abroad, either one or both of 
the parties being American. 

I. In the former case, the first question to be answered is, 
Has the foreigner become released from his native allegiance, so as 
to be no longer amenable to the laws of his own country, by the 
express provisions of its statutes, or in accordance with the deci- 
sions of its courts? And here it must be remembered, that pro- 
longed residence in the United States, or even naturalization there, 
does not necessarily free him from the operation of the personal 
laws of his native country in the intention of its legislators, or in 
the judgment of its tribunals before which the question of the 
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validity of the marriage may, sooner or later, directly or incidentally, 
be brought. 

If the above preliminary question cannot with certainty be an- 
swered in the affirmative, the next question to be considered is, What 
are the provisions of those laws which affect his proposed marriage? 
A citation of a few foreign laws will sufficiently illustrate the 
importance of these questions. The Code Napoleon (Arts. 3, 17, 
21) provides that “ the laws concerning the status and the capa- 
city of persons govern the French, even when residing in a foreign 
country ;”’ unless the quality of French citizenship has been lost 
by naturalization, by entering the foreign military service, or 
by an establishment, other than a commercial one, made, without 
any thought of return, in such foreign country (we omit a fourth 
exception, as being of too rare occurrence to be of general interest). 
The applicability of the two former of these exceptions would, of 
course, be ordinarily a matter easy of proof: that of the last, from 
the nature of things, often exceedingly difficult. What, then, are 
the requirements of the French law on the subject of marriage, as 
regards the capacity of a French subject to contract it, and the 
mode of its celebration abroad? Passing over the common require- 
ments of sufficiency of age (eighteen years complete for the man) ; 
free consent of parties ; non-existence of a prior, and still binding, 
marriage ; and absence of relationship or alliance within the pro- 
hibited degrees, — there remains as especially worthy of notice, from 
its riot being a requisite of American law, the consent of the father 
and mother, or one of them, if living, or if not of the relative in 
the ascending line, whose consent then becomes necessary, or 

failing these, the consent of the family council. Such consent is 
indispensable until the man has attained the age of twenty-five 
years complete ; except that of the family council, which ceases to 


1 In one case within the writer’s personal knowledge, a Frenchman contemplated 
bringing a suit in a French court to have his marriage, which had been celebrated in 
Massachusetts seventeen years before, declared null; resting his demand principally 
on his non-observance or violation of the provisions of the French law, although he 
had, at the time of the marriage, been several years a resident of that State. Fortu- 
nately for his wife, there had been a sufficient compliance with the requirements of the 
law of Massachusetts ; while the husband was advised that he had forfeited his right 
under the French law to be a gainer by his own wrong, simply because, in the 
expressive language of equity, “he had slept too long upon his rights.” And in 1863 
a demande en nullité was actually brought before the Cour de Caen, by a French 
woman, on similar grounds; the marriage in this case having been solemnized in the 
Isle of Jersey twenty-five years before the action was instituted. 
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be so, after he has reached the age of twenty-one (Code Nap., Arts, 
144, 150, 160). The consent of the proper parties thus required, 
if not given verbally at the time of the marriage to the officiating 
magistrate, should be given in advance by an act drawn up by a 
notary, and delivered by the parties to such magistrate (1 Mourlon’s 
Répétitions, p. 284, § 551). So important is it deemed that such 
consent should be had, that not only is the civil officer who cele- 
brates a marriage in France, without expressly reciting it in his 
certificate, liable to fine and infprisonment; but any marriage 
contracted without it, wheresoever celebrated, can be set aside 
upon the application either of the party who ought to have obtained 
it, or upon that of those whose consent was necessary (the action 
being barred by the lapse of a year without complaint made, 
dating, in the first case, from the attainment of the age when the 
party becomes competent to act sui juris, and in the second case 
from the time of becoming acquainted with the fact of the marriage). 
Hence it appears that a Frenchman under twenty-five years of age 
may contract with an American woman in one of our States 
(probably in any, except perhaps Louisiana), a marriage which 
will be perfectly valid and binding by the laws of that State; and 
yet that such marriage may subsequently (and perhaps after the 
lapse of years) be annulled by a decree of a French court upon his 
own application, or that of his parents or other relatives, on the 
ground that their consent was not obtained for the same (Story 
Conf. Laws, § 90). A notable instance of the readiness of a 
French tribunal to disallow a foreign marriage, otherwise valid, for 
the violation, by a party thereto, of the French personal law, is the 
case of Jerome Bonaparte (cited by Dana, Note 55 to his edition 
of Wheaton’s Int. Law). Again, as to the forms of the marriage, 
the French law makes an apparent exception to the general rule, — 
locus regit actum,—by declaring (Code Nap., Art. 170) that “ the 
marriage contracted in a foreign country between French, and be- 
tween French and foreigners, shall be valid if it has been celebrated 
according to the forms used in the country, provided that it has been 
preceded by the publications prescribed by Art. 63,” &c. As to the 
proper meaning and effect of this proviso, there have been many dis- 
cussions by French writers, and many conflicting decisions by French 
courts (2 Feelix Droit Int. 4th ed. p. 370): and though the current 
of authority has lately been in favor of the doctrine, that the nullity 
of foreign marriages for want of these publications not having been 
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expressly declared, cannot be inferred; and that they should in 
this respect be put on the same footing as those celebrated 
in France, for whose validity publicity of celebration alone is 
essential (id. p. 379 et seqg., Note by Demangeat),—still, if the 
French tribunals are so little guided by precedent as is stated by 
Mr. Dana (in Note 11, p. 27, of his edition of Wheaton’s Int. 
Law), it would certainly be much safer to have such previous 
publications made in France, in such places and in such manner as 
the French law prescribes. 

The provisions of the Civil Code! of the Kingdom of Italy are so 
similar to those of the Code Napoleon, as regards age of parties, 
consent of parents, publication, &c., that the remarks we have just 
made are equally applicable to the case of an Italian marrying an 
American in the United States. The same may be said, in general 
terms, to be true concerning the Codes of Belgium and the 
Netherlands. 

By the Austrian law a minor (i.e., one who has not completed 
his twenty-fourth year) cannot contract a valid marriage, at home 
or abroad, without the consent of his father, or that of the court, 
if his father be dead or incapable of acting. One legitimate ground 
for refusing such consent is the want of sufficient income on the 
part of the person with whom it is proposed to contract the 
marriage. Here, as in Italy, when the necessary consent is 
refused, an appeal may be made by the party interested to the 
court having jurisdiction. Publication of the banns ought also to 
be made in Austria, though we cannot say that the want of it 
would be considered a sufficient ground for annulling the 
marriage. 

By the Prussian law, and by le droit commun ecclesiastique 
protestant of Germany, the father’s consent is a sine qua non to the 
validity of the marriage contract. The former requires, in case 
the father is dead and the son has not attained his twenty-fifth 
year, the consent of the mother and guardian, then of the grand- 
parents, and, failing these, that of the guardian confirmed by the 
orphans’ court; allowing in all cases the consent unjustly refused 
to be supplied by a decree of the proper tribunal. The demande 


1 The authority relied upon for the laws of Continental Europe, cited in this 
article, is (except where otherwise stated) the 4th ed. of Felix, Droit International 
Privé, with Demangeat’s Notes to the same. 
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en nullité must be brought by the father (or the successor to his 
rights) within six months after knowledge of the celebration of the 
marriage, and may be brought by the party himself within six 
months after attaining his majority (twenty-four years complete), 
The General Code of Prussia allows the validity of a marriage 
celebrated abroad, provided that the Prussian who is a party there- 
to has not violated the laws of his own country. A violation of the 
law requiring publication of the banns is not, however, deemed 
sufficient cause for annulling the marriage. A royal ordinance of 
Bavaria, of July 12, 1808, not only goes the length of declaring 
all marriages contracted by Bavarian subjects in foreign countries 
absolutely null and void, but even imposes the penalty of a month’s 
imprisonment on the offender upon his return to his native soil. 
This penalty has, it is believed, been abolished by subsequent 
legislation, but the prohibition remains; so that marriages con- 
tracted in opposition to it continue to be invalid, unless expressly 
ratified by the Bavarian authorities, under the ordinance of Aug. 
6, 1815. A citation of a few of the provisions of the Russian 
Code may also be of practical importance, in view of the recent 
acquisition of Russian America. By one of them, the consent of 
the parents or guardian is required ; but, on the other hand, parents 
are expressly forbidden to compel their children to contract 
marriage. (We think it possible, however, that, notwithstanding 
this prohibition, Russian parents, as well as American, occasionally 
secure the desired result by the application of the principle of exclu- 
sion.) A Russian employed in the military or civil service of the 
government must also procure the assent of the proper authority 
to his contemplated marriage. If he belong to the Greek Church, 
the marriage of a Russian will not be valid unless solemnized by 
an ecclesiastic of that Church. We have been informed of at 
least one instance in which a Russian endeavored to avail him- 
self of his own violation, and the other party’s ignorance of the 
requirements of this law. And it may not be uninteresting to 
our fair readers (if we have any) to be informed that a Russian is 
not permitted to contract a fourth marriage, nor to lead (or be 
led by) his bride to the altar after he has reached the age of 
ninety. 

II. We pass now to the consideration of marriages celebrated 
abroad, one or both of the parties thereto being American. If the 
future husband be a foreigner, of course the same inquiries must 
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be made concerning his capacity to contract a valid marriage under 
the laws of his own country, as we have already referred to as 
necessary when the marriage is to be celebrated in the United 
States ; and, in all cases, the law of the place must be obeyed as 
regards the formalities of celebration. ‘ Marriage,” says Redfield 
(in his edition of Story’s Conf. Laws, § 112 a), * is unquestionably 
a state or relation depending for its existence upon the fact of 
parties competent to contract the relation, and their legally vol- 
untary consent to do so; with such formalities as the law of the 
place requires for its valid solemnization.” And Lord Campbell is 
quoted by the same writer (ut sup. § 124 6) as declaring that 
while the essentials of the contract depend upon the lex domicilii, 
the form of the contract, the rites and ceremonies proper or indispensable 
for its due celebration, are to be governed by the law of the place of 
contract or of celebration. Many Americans have doubtless been 
married in Europe, in an American church (so called), or perhaps 
at the residence of the American Minister, by a clergyman using 
the forms to which they were accustomed at home, who would be 
astonished to learn that such marriage was invalid, not only by the 
foreign law, but even perhaps also by their own. The general 
rule on this subject is that a marriage, if valid by the law of the 
place where celebrated, is valid everywhere ; and if invalid where 
celebrated, is equally invalid everywhere (Story, Conf. Laws, § 113). 
And this rule is said by the same authority to be as strenuously 
supported by foreign jurists, as by the tribunals which administer the 
common law (id. § 122). Now, the marriages we are considering 
do not come within either of the exceptional classes mentioned by 
Story (id. §§ 113 a, 118): they therefore fall under the operation 
of the second head of the general rule, so that, if invalid where 
celebrated, they are so everywhere. Lord Stowell, in the case 
quoted by Story, § 119, asserts that English decisions have not 
established that this part of the general rule is universally and 
under all circumstances to be applied; but he grounds his deci- 
sion in favor of the validity of the marriage then in question 
(which was one celebrated at the Cape of Good Hope, between 
English subjects, by a chaplain of the British forces then oceupy- 
ing that settlement under a capitulation recently made), “on the 
distinct British character of the parties, on their independence of 
the Dutch law in their own British transactions, on the insuperable 
obstacles of obtaining any marriage conformable to the Dutch law, 
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on the countenance given by British authority and British adminis- 
tration to this transaction, and upon the whole country being under 
British dominion.” All this would, of course, suffice to except this 
case from the operation of the rule, that, as regards the solemnities 
of the marriage celebration, the law of the place must govern. But 
the fact seems to be that the marriage in question was attacked, not 
for the violation of this rule, but because of the want of consent of 
the parents of the husband, as required by the Dutch law (Story 
§ 79): a sufficient defence to which was, that he was a British 
subject, and that by the British law (which, as hereinbefore 
stated, was the one, and the only one, by which his personal capa- 
city to contract any marriage could rightfully be determined) no such 
consent was necessary. And yet, even in view of this state of facts, 
Lord Stowell takes occasion to declare, “It is therefore certainly 
to be advised, that the safest course is always to be married according 
to the law of the country ; for then no question can be stirred.” To 
facilitate marriages between British subjects abroad, the Statutes 
4-Geo. IV. and 12, 13 Vict., provide that such marriages, if 
solemnized in the chapels or houses of ambassadors, or before 
resident consuls, or chaplains in the army within their lines, 
shall be as valid as if duly celebrated in England (Note 55, Dana’s 
ed., Wheaton’s Int. Law, p. 152). These statutes may undoubtedly 
make such marriages valid in England; but we very much doubt 
whether, in the absence of treaty stipulations to that effect, they 
would not still be adjudged void by any foreign tribunal, on the 
ground that no such extra-territorial operation of a statute can be 
allowed to oust the jurisdiction of the sovereign of the place where 
the contract is made, or the marriage celebrated. If such an oper- 
ation can be defended at all, it would be in the case of marriages 
solemnized at the ambassador’s residence, on the theory of the 
extra-territoriality of such residence. Upon this point it is only 
necessary to repeat the language of Mr. Cass, as Secretary of 
State (quoted by Dana in Note 128, ut sup.), that “ what is called 
the extra-territoriality of the embassy relates only to what is 
necessary to the proper discharge of diplomatic functions ; and does 
not make the place of the Minister’s residence a portion of the 
United States, in such a sense that private persons, by presenting 
themselves there for purposes of private contracts, whether of 
marriage, or of business, can give to their acts exemption from the 
law of that country, or the sanction of the law of their own country. 
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If the latter effect is produced, it must be by force of statute law.” 
This certainly implies, that only the latter effect could be produced 
by such statute. The former effect can only be produced by a 
treaty stipulation, whereby the foreign sovereign voluntarily sur- 
renders his jurisdiction for such extra-diplomatic purposes as are not 
embraced in the immunities allowed by the general law of nations. 
The Act of Congress, cited, in connection with the above English 
statutes, by Dana (ut sup.), was perhaps suggested by the same. 
We doubt, however, whether it was intended for universal appli- 
cation. Its language, to be sure, is general; viz., “ All marriages 
in the presence of any consular officer in a foreign country, between 
persons who would be authorized to marry if residing in the 
District of Columbia, shall have the same force and effect, and-shall 
be valid to all intents and purposes, as if the said marriage had 
been solemnized within the United States.” (2 Brightley’s Di- 
gest, p. 91.) But this provision forms the 29th and last section 
of the law of 22d June, 1860 (12 U. 8S. Stat. 72), all the preced- 
ing portion of which is confined to the duties of Ministers 
and consuls in China, Japan, Siam, Turkey, Persia, Tripoli, 
Tunis, Morocco, and Muscat; and it is more than probable, there- 
fore, that it also was intended to apply only to those countries: and 
that, at all events, a court acting upon the well established rule, that 
“ the intention of the lawgiver is to be deduced from a view of the 
whole and of every part of a statute taken and compared together” 
(1 Kent, Comm. 461), would so restrict its application. Viewed 
as a general rule, its validity would, doubtless, like that of the 
English statutes, be denied by the courts-of those countries which 
acknowledge the obligations and claim the benefits of the general 
principles of international law, observed by the civilized and 
Christian nations of Europe and America. Not only so, but its 
validity might well be called in question by an American court, on 
the ground of its unconstitutionality. Under what clause of the 
Constitution of the United States does Congress derive the power 
to pass such a law, unless it be under the authority given “ to 
make rules concerning captures,” or “to provide for the general 
welfare of the United States” ? Is it not, seriously speaking, a case 
falling under the application of Art. X. of the Amendments to that 
instrument, which declares that “ the powers not delegated to the 
United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the people.” 
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The Legislature of Massachusetts may have so considered; as they 
have made provision, in c. 106, § 23, of the General Statutes of 
that State, that “ marriages solemnized in a foreign country, by a 
consul or diplomatic agent of the United States, shall be valid in 
this State; and a copy of the record, or a certificate from such 
consul or agent, shall be presumptive evidence of such marriage.” 
Other States would do well to follow the example of Massachusetts 
in this matter; so that the validity of marriages so celebrated abroad 
may not be called in question, at least by the tribunals of the State 
to which the parties, or either of them, belong. But, after all, the 
safer rule is for the parties to observe all the formal requirements 
of the local law (adding thereto, if so disposed, the accustomed 
ceremonies of their place of domieil), and then depend upon the 
general rule of international law, that the marriage, thus validly 
celebrated, will be valid everywhere. 

A brief notice of a few of the laws of Continental Europe will 
close our view of this branch of the subject. The French law 
(Code Nap., Arts. 63, 64) requires two publications of the intended 
marriage to be made, at an interval of eight days, on a Sunday, 
before the door of the town-hall, by the proper civil officer. This 
publication (and the minute thereof, which is recorded) announces 
the name, profession, domicil, and majority or minority of each 
of the parties ; and the same, (except as to the last point) of their 
respective parents. An extract from the act of publication must 
be affixed to the door of the town-hall during the interval between 
the two publications, and the marriage cannot be celebrated until 
the third day after the second publication. As a matter of fact, 
but one publication is made, and that simply by posting the notice 
above described on the door of the town-hall, on a Sunday, and 
leaving it there until at least the Wednesday of the following week, 
which is the earliest period at which the marriage can be celebrated 
(1 Mourlon Répétitions, §§ 570,571,579). The marriage itself must 
be celebrated publicly before the civil officer (7.e., the mayor or his 
deputy) of the place of domicil of one of the parties (Code Nap., 
Art. 165). The publicity thus required consists in the intervention 
of the magistrate, before whom the consent of the parties, to be 
binding, must be declared ; in the admission of the public; and in 
the performance of the ceremony at the town-hall (the last being 
as indispensable a condition as the two former) (1 Mourlon, §§ 580, 
585). A marriage thus celebrated by the civil authority is valid, 
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although not sanctioned by the Church; and, on the other hand, a 
marriage, regularly celebrated at the church, is radically null and 
void, if it has not been previously celebrated before the civil 
authority (id. § 516). The provisions of the respective Codes of 
the Netherlands, Belgium, and Italy, are, in general terms, the 
same. Arts. 102 and 103 of the Italian Code further declare, that 
the capacity of the foreigner to contract marriage is determined by 
the laws of the country to which he belongs. He is furthermore 
subject to certain restrictions imposed by the Italian law. The 
foreigner desiring to contract a marriage in the kingdom, must 
present to the civil officer a declaration by the competent authority 
of his own country, setting forth, that, under its laws, no valid 
objection can be made to the proposed marriage. (This latter 
provision would, doubtless, be somewhat embarrassing to an 
American.) 

In Austria, three publications of the banns must be made on 
Sundays or féte days, at a religious meeting in the parish church 
of the parties, or of each of them. The declaration of consent, 
which alone is essential to the validity of the marriage, must be 
made by the parties in the presence of two witnesses, before the 
Catholic priest of the parish; unless both of the parties profess some 
other Christian faith, when such declaration may be made before a 
minister of such faith. A foreigner must also show, that, accord- 
ing to the laws of his own country, he has capacity to contract 
marriage ; but by what proofs, or to whose satisfaction, this must 
be established, we are unable to say. 

The Prussian law requires three publications of the banns on 
three consecutive Sundays in the parish church of the Prussian, 
and also in the country of the foreigner, under a penalty of fine, 
or even imprisonment; though, as already said, the absence of such 
publications does not involve the nullity of the marriage. A 
marriage becomes perfectly binding only when sealed by the 
ecclesiastical benediction. Here also foreigners, not naturalized, 
cannot contract marriage until they have proved, by authentic 
documents, that by the laws of their own country no impediment 
to such marriage exists. 

Ill. The fact that we have not been suggesting precautions 
against imaginary evils, is evidenced by the existence of provisions, 
intended to guard their subjects against similar evils, in the 
Prussian, Austrian, Italian, and other Codes; and the danger of 
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contracting marriage with a foreigner, the laws of whose country 
have not been consulted, is moreover thus set forth in a circular 
issued by the French Minister of Justice, March 4, 1851. He says, 
“In several States bordering on France, the law prohibits native 
citizens from marrying abroad without the authority of their 
government, under penalty of the nullity of the marriage. Inhabi- 
tants of these countries have married French women in France, 
without having obtained such permission. If they afterwards 
wish to return to their own country, their wives and children find 
themselves repelled thence, as being illegitimate.” “ Such a state 
of things,” he continues, “imposes upon the French Government 
the duty of adopting the necessary precautions to assure the 
validity of these marriages, contracted in good faith, by women who, 
after observing all the formalities required by the French laws, 
have a right to count upon the protection of those laws. The 
most effectual means to this end seems to be to require of every 
foreigner not naturalized, who may henceforth desire to marry in 
France, proof, by a certificate of the authorities of the place of his 
birth, or of his last domicil in his own country, that he has a right 
under its laws to contract the proposed marriage” (2 Feelix 
Droit Int. 4th ed. p. 385). Such great practical difficulties were, 
however, found to exist in procuring such certificates (there being, 
in many cases, no officer in the foreign country authorized to give 
them), that recourse was had (on the suggestion of the Attorney 
for the Crown of the Department of the Seine) to an acte de notorieté, 
similar to that prescribed in Arts. 70, 71, of the Code Nap., for 
the purpose of supplying the want of a certificate of birth of 
either of the parties to a marriage. This consisted of a formal 
declaration by seven witnesses, who might be utterly ignorant of 
the foreign law, that no such legal impediment existed, but that 
the certificate to that effect, required by the terms of the above 
circular, could not be procured. This greatly aggravated the evils 
it was intended by the Minister of Justice to prevent, establishments 
having actually been founded in Paris for the purpose of furnishing 
the witnesses ready in all cases to endorse the statement made to 
them by the interested party (2 Feelix, p. 387-9, and Note 1, p. 
389).- One remedy, suggested by M. Feelix, is for the officer who 
is called upon to eclebrate the marriage to demand the certificate 
prescribed by the Minister of Justice, and, if it cannot be produced, 
to refuse to proceed; upon which refusal he shall be summoned 
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before the proper tribunal, which shall acquaint itself with the 
requirements of the foreign law, and decide accordingly. The 
other alternative suggested by him is to leave to each party the care 
of enlightening himself as to the legal capacity of the other. We 
believe that some practical method of protecting its citizens could 
be devised by the government of a State; but in the mean time 
content ourselves with calling attention to the importance of the 
subject, in the hope that parties interested may be induced to 
protect themselves. 
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AmoneG theologians, in their ever recurring discussions upon the 
so called Sunday questions, two leading points of controversy have 
arisen, — the one as to the origin of the appointment of the first 
day of the week for peculiar observance ; the other, as to what the 
nature of such observance should be. In regard to the first, the law 
has taken no heed: it found the first day of the week already selected 
for observance, which observance was enforced by legislation ; but, 
as to the second, we find an almost infinite variety of provisions, 
shaped, it would seem, to meet the popular feeling and mode of 
life of the people by whom they were made, and changed from time 
to time according as that feeling and mode of life changed. Indeed, 
a study of the Sunday laws of the different portions of the United 
States, it is thought, would furnish, in a measure, some indication 
of the peculiar characteristics of its people. Thus we are not 
surprised that the strong religious feeling of Massachusetts com- 
pelled, by its early legislation (1791), the attendance at some 
church of every able bodied person, under the penalty of a fine; 
while its regard for freedom of religious thought is shown by the 
proviso, that such attendance was not required where there was 
no place of worship at which such person could conscientiously 
atténd. 

A similar compulsory attendance was required by an earlier 
statute of Connecticut (1751), which contains the following strin- 
gent provision: “ No persons shall convene or meet together in 
company in the streets, nor go from his or her place of abode, on 
the Lord’s day, unless to attend upon the public worship of God or 
some work of necessity or charity.” This is followed by the pro- 
vision, that “no person convicted of any offence under this act 
shall be allowed any appeal.” So in Georgia and South Carolina, 
an early statute compelled attendance at church. The effect of 


1 This article has been prepared with the assistance of such editions of the statutes 
and digests of the different States as were within the reach of the writer, and its com- 
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slavery shows itself in the Sunday laws of some of the States. 
Thus, in Virginia, any free person found laboring at any trade or 
calling on Sunday was liable to a fine; while in Texas the only 
provision which forbids laboring on Sunday is one which fines any 
person who shall compel his or her slaves, children, or apprentices to 
labor, except in the sugar-making season and to save a crop, on 
that day. 

In Florida, it is provided that “no person shall employ his 
apprentice, servant, or slave in labor, and that no merchant shall 
keep open his shop,” on Sunday; and this seems to be the only 
restriction upon labor in this State on that day. The same statute 
exists in Alabama, with a provision that contracts made on Sun- 
day are void. 

In Ohio and Illinois, the Sunday laws, which are as stringent as 
in most States, have been made to yield to the throng of emigration 
which sweeps over them, by a provision that nothing shall prevent 
emigrants moving forward on Sunday, and that ferrymen, tollgate- 
keepers, and the like, shall be allowed to labor on that day in their 
behalf. 

A tolerance toward those who believe that the seventh day of 
the week, instead of the first, should be set aside for observance, is 
shown in some States by making such persons exempt from the 
provisions of the Sunday law. This is so in Maine, New Hamp- 
shire, Vermont, Massachusetts, Rhode Island, Connecticut, New 
York, New Jersey, Ohio, Indiana, Illinois, Arkansas, Michigan, 
Kentucky, and Wisconsin. In all the above mentioned States the 
exception is general, save in Rhode Island, New York, and New 
Jersey. In Rhode Island, after providing that “all professors of 
sabbatarian faith or of the Jewish religion” shall be permitted to 
work on Sunday, the statute denies them the liberty of opening 
shops for the purpose of trade, or of lading or unlading vessels, or 
of working at the smith’s business or at any other mechanical trade, 
in any compact village, except the compact villages of Westerly 
and Hopkinton. In New York and New Jersey there seems to 
be a qualified exemption for Jews and other sabbatarians, by a 
provision which excuses them from jury and other public duties 
on Saturday, and from answering process on that day. 

Kither from inadvertence or a want of the liberality shown in the 
other States, the Sunday laws of Pennsylvania, New Hampshire, 
Delaware, Maryland, North Carolina, South Carolina, Georgia, 


228 SUNDAY LAWS. 


Tennessee, Mississippi, Alabama, Florida, and California are silent 
in regard to this by no means inconsiderable class; and it has 
been held in the first mentioned State that the provisions of the 
Sunday laws apply to Jews as well as others. Commonwealth vy, 
Wolf, 3S. & R. 48; Society, fe., v. Commonwealth, 52 Penn. St. 
125; City Council v. Benjamin, 2 Strobh. 508; but see Ex parte 
Newman, 9 Cal. 502. 

Thus far reference has been had chiefly to the provisions of the 
statutes of the different States in regard to the observance of Sun- 
day, which serve to illustrate the spirit or characteristics of the 
State where they are found,—an investigation perhaps more 
curious than valuable. The most important differences, in a legal 
point of view, are those which are found in comparing the clauses 
in the statutes of the different States which restrict business, labor, 
and pleasure on the first day of the week. | 

In Swann v. Broome, 1 W. Bl. 526, Lord Mansfield gives the 
history of the common law doctrine, “ Dies Dominicus non est 
juridicus,” and declares that no judicial act could be done on 
Sunday. Other than this, the common law makes no distinction 
between it and any other day. The case of Hiller v. English, 4 
Strobh. 486, contains an exhaustive discussion upon the limitation 
placed on judicial acts upon Sunday. 

Laws upon the observance of Sunday came naturally from the 
Church at an early day; but it was not until after six hundred 
years that labor and secular business were prohibited by it, and 
then only so far as they are an impediment to religious duties, 
and because of their being so. 

The earliest important civil legislation (5 & 6 Ed. V. c. 3) looks 
only to the religious celebration of the day, “ that it be kept holy,” 
and in no manner forbids labor. The statute 1 Eliz. c. 2, and 
3 Jac. I. c. 4, § 27, in the same spirit, punishes by fine “all persons 
having no lawful or reasonable excuse for absence from church,” 
but puts no further restriction on the observance of Sunday. 

We are obliged to wait until the statute of 29 Car. II. ¢. 7, 
§ 1, before we find any restriction, in terms, upon labor on the 
first day of the week. Up to this time, the laws had been but a 
re-enactment of the first clause of the Mosaic law known as the 
Fourth Commandment, “ Remember the sabbath day to keep it 
holy.” This statute seems to be the interpretation in that age of 
the remainder of that Commandment; viz., “ Six days shalt thou 
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Jabor, and do all thy work,” &c. From this statute (29 Car. II. 
ce. 7, § 1) spring, with many modifications, the Sunday laws, as 
they are now found in this country. 

In some of the States, as we have seen, the statute of Elizabeth 
compelling attendance at church has been followed (though all 
such laws are now, it is believed, repealed) ; but, for the most part, 
laws more or less restricting labor or pleasure have been deemed 
sufficient, and many of these follow closely upon the English statute 
of Charles II. in their terms. By this statute, no tradesman, arti- 
ficer, workman, laborer, or other person or persons whatever, shall 
do or exercise any worldly labor or business, or work of their ordinary 
calling, on Sunday ; and it prohibits the sale or hawking of goods 
and wares. 

This statute is followed, in terms, in Georgia and South Carolina, 
and nearly so in Tennessee; so that, in these States, the rule laid 
down by Lord Tenterden, in Sandiman v. Breach, 7 B. & C. 96 
(which we believe has been doubted), would apply: that under the 
words “ person or persons” no other class is included than those 
described by the words which precede them. This would seem to 
be the case in North Carolina, where the terms of the statute are 
“no tradesman or other person.” 

The clause in the statute of Charles II. which forbids “ any labor, 
business, or work of ordinary calling” on Sunday, is to be found 
in many of the statutes in this country, and has received an inter- 
pretation in the different courts of many of the States. In the case 
of Allen v. Gardiner, 7 R. 1. 22, it was held that the execution of 
a release by a creditor to an assignee on Sunday is not a work 
of ordinary calling. 

In a recent case in Massachusetts, not yet reported (Hazard v. 
Day), the Court refused to disturb the finding of the Court below, 
—that a real estate broker in Rhode Island, who delivered on Sun- 
day a contract of his principal and received from the defendant a 
duplicate contract and check signed by him, was acting in his 
ordinary calling, and was within the Sunday law of that State. 
In Georgia, the execution and delivery of a note is held not to be 
within a person’s ordinary calling. Sanders v. Johnson, 29 Ga. 526. 
And in North Carolina, where the sale of a horse was made pri- 
vately on Sunday by a horse dealer to a person who was aware of 
the vendor’s ordinary business, it was held that action on the 
warranty would lie. Melvin v. Easley, T Jones Law, 356. The 
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leading English cases bearing on the question as to what constitutes 
ordinary calling, are Drury v. Defontaine, 1 Taunt. 181; Scarfe 
v. Morgan, 4 M. & W. 270; Wolton v. Gavin, 16 Q. B. 48; 
Fennell vy. Ridler, 5 B. & C. 406; Norton v. Powell, 4 M. & G. 
42; Smith v. Sparrow, 4 Bing. 84; Bloxsome v. Williams, 3 B. & 
C. 232; Rex v. Whitnash, 7 B. & 0.596; Begbie v. Levi, 1 Cromp. 
& J. 180. 

In most of the States, —viz., Maine, Massachusetts, Vermont, 
Connecticut, New Jersey, Pennsylvania, Delaware, Maryland, Vir- 
ginia, Kentucky, Mississippi, Arkansas, Michigan, and Wisconsin, — 
it is evident, from the terms of the statute, that it was the intention 
of the legislature to compel a oon suspension of business and 
labor on Sunday. 

Thus the execution of any contract on Sunday renders it void, 
as in the case of a promissory note made and delivered on that 
day. Hilton v. Houghton, 35 Me. 143; Towle v. Larrabee, 26 Me. 
464; State v. Suhur, 33 Me. 539; Nason v. Dinsmore, 34 Me. 391; 
State Bank v. Thompson, 42 N.H. 369; Allen v. Deming, 14 N.H. 
133; Lyon v. Strong, 6 Vt. 219; Lovejoy v. Whipple, 18 Vt. 379; 
Adams v. Gay, 19 Vt. 358; Wight v. Geer, 1 Root, 474; Kepner 
v. Keefer, 6 Watts, 231; Hill v. Sherwood, 3 Wis. 343. In Kauf- 
man V. Hamm, 30 Mo. 387, a note given on Sunday for an antecedent 
debt was held valid. A bond given on Sunday has been held void. 
Pattee v. Greely, 13 Met. 284; Fox v. Mensch, 3 Watts & Serg. 
444; see also Commonwealth v. Kendig, 2 Penn. St. 448. 

So “swopping horses” on Sunday is illegal and void, as is any 
warranty given at the time. Lyon v. Strong, 6 Vt. 219; Robeson 
v. French, 12 Met. 24; Murphy v. Simpson, 14 B. Mon. 419; but 
see Adams v. Gay, 19 Vt. 358. A sale made on Sunday of a horse 
is void. O’ Donnell v. Sweeney, 5 Ala. 467 ; Adams v. Hamill, 2 Doug- 
lass, 73; Hulet v. Stratton, 5 Cush. 539; Northrup v. Foot, 14 
Wend. 248; but see Miller v. Roessler, 4 E. D. Smith, 254. An 
action of contract will not lie for a horse sold on Sunday, although 
the purchaser keep him afterwards. Trover is the form of action. 
Ladd v. Rogers, 11 Allen, 209. 

But a subsequent ratification of a contract made on Sunday 
makes it valid. Sargeant v. Butts, 21 Vt. 99; Sumner v. Jones, 24 
Vt. 317; Johnson v. Willis, 7 Gray, 164; see also Smith v. Bean, 
15 N.H. 577; Clough v. Davis, 9 N.H. 500. 

A sale and delivery of property on Sunday, though contrary to 


| 
| 
j 
‘La 


SUNDAY LAWS. 231 


law, cannot be rescinded by either party. Moore v. Kendall, 1 
Chand. 33. 

A guaranty for the fulfilment of a lease executed on Sunday is 
void, although the lease is not executed until a week day follow- 
ing. Merriam v. Stearns, 10 Cush. 257. 

Where a letter is written and delivered on Sunday, promising 
pay for the performance of services, and there is no proof of agree- 
ment to perform the same, action may lie thereon for week day 
services. Tuckerman v. Hinkley, 9 Allen, 452. It is not sufficient 
to avoid a Sunday contract, that it was entered into then: it must 
be consummated on that day. Adams v. Gay, 19 Vt. 358; Sum- 
ner Vv. Jones, 24 Vt. 317. So where A. on Sunday proposed to B. 
to work for him, and B. on Monday, with others, took the subject 
into consideration, and went to work on Tuesday, it was held that 
B. could recover for services. Stackpole v. Symonds, 3 Foster, 229. 
As has been stated, a contract made in Alabama on Sunday is, by 
the terms of the statute, void. 

A number of acts performed on Sunday have been held to be 
lawful. Thus a contract made and executed on that day is valid 
to pass title. Greene v. Godfrey, 44 Me. 25. See Merritt v. Earle, 
31 Barb. 38. So where a steamboat company on Sunday landed 
and stored in a railroad company’s warehouse goods which were 
afterwards consumed by fire, they having been sued and obliged to 
pay for the goods, it was held that they were not prevented by the 
Sunday laws of Virginia from recovering in a suit against the rail- 
road company. Powhatan Steamboat Co. v. Appomattox R.R. Co., 
24 How. 247. See Slade v. Arnold, 14 B. Mon. 287. 

In Massachusetts, a will executed on Sunday is valid. Bennett 
v. Brooks, 9 Allen, 118. So in New Hampshire. Perkins v. George, 
1 Am. Law Rev. 755. 

A question has often arisen, whether a contract was made in 
point of time, so as to bring it within the Sunday laws. Thus it 
has been held that where a proposition was made on Saturday and 
completed by a delivery on Sunday, the contract was made on Sun- 
day. Smith v. Foster, 41 N.H. 215. So where an agreement for 
use and occupation of land was made on Sunday, it was held void ; 
but, if entered on and occupied, an action will lie for use and occu- 
pation. Stebbins v. Peck, 8 Gray, 553. A note executed on Sunday, 
but delivered on some other day, has been held valid. Lovejoy v. 

» Whipple, 18 Vt. 879; Goss v. Whitney, 24 Vt. 187; s. c. 27 Vt. 
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272; Hilton v. Houghton, 35 Me. 143; Bank of Cumberland v. May- 
berry, 48 Me. 198. See Ray v. Catlett, 12 B. Mon. 532; Clough vy. 
Davis, 9 N.H. 500; Sherman v. Roberts, 1 Grant’s Cases, 261. 

In Massachusetts, if the charges on a party’s day book, on which 
he relies as evidence of his claim, are dated on the Lord’s day, he 
must show that the sale was not in fact made on that day, or he 
cannot recover. Bustin v. Rogers, 11 Cush. 346. But the Court 
will draw no inference from the date of the contract, on a motion 
in arrest of judgment. Hill v. Dunham, 7 Gray, 543. 

The case of Adams v. Gay, 19 Vt. 358, is very instructive in 
showing the effect of Sunday laws generally upon contracts. 

The legislation of New York differs from that of any other 
State. It provides that there shall be no servile labor or work on 
that day, and allows the sale of meats, milk, and fish before nine 
o’clock in the morning. Under this statute, it has been decided 
that any business but judicial may be done on Sunday. Boynton 
v. Page, 13 Wend. 425; Miller v. Roessler, 4 E. D. Smith, 234; 
Sayles v. Smith, 12 Wend. 57; Greenbury v. Wilkins, 9 Abbott's 
Practice R. 206; Batsford v. Every, 44 Barb. 618. 

In the case of Smith v. Wilcor, 25 Barb. 341, s. c. 24 N.Y. 358, 
the distinction between business and servile labor is pointed out. 
There it was held, that no action would lie for advertising in a 
Sunday paper; but an agreement made on Sunday to publish an 
advertisement on a week day is valid. Work by an attorney’s 
clerk on Sunday has been held to be servile labor, for which no 
compensation could be had as extra services, Watts v. Van Ness, 
1 Hill, 76; but a contract to transport property is not void because 
the transportation commences on that day. Merritt v. Earle, 31 
Barb. 38. 

In Ohio and Indiana, by the terms of the statute, “ common 
labor” is forbidden on Sunday. This phrase has received a 
different construction in the two States. Thus in Ohio a contract ~ 
made on Sunday is held valid. Bloom v. Richards, 2 Ohio St. 
387 ; MeGatrick v. Wason, 4 Ohio St. 566; Brown v. Timmany, 20 
Ohio, 81; Swisher v. Williams, Wright, 754. But a merchant may 
not sell wares on that day. Cincinnati v. Rice, 15 Ohio, 225. In 
Bloom v. Richards, the Court remark: “The statute prohibiting 
common labor on the sabbath could not stand for a moment as the 
law of this State, if its sole foundation was the Christian duty of 
keeping the day holy, and its sole motive was to enforce the observ- 
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ance of that day. It is to be regarded as a mere municipal regula- 
tion, whose validity is neither strengthened nor weakened by the 
fact that the day of rest it enjoins is the sabbath day.” 

In Indiana, on the other hand, a contract made on Sunday is 
void, as a note or bond. Leynolds v. Stevenson, 4 Ind. 619; Link v. 
Clemmens, 7 Black. 479; Bosley v. McAllister, 13 Ind. 565. Sub- 
sequent ratification, however, makes it good. Banks v. Werts, 13 
Ind. 203. In the same State it has been solemnly held that “ gam- 
bling is not an act of common labor or usual avocation” State v. 
Conger, 14 Ind. 396; the accuracy of which, some who have tray- 
elled upon the rivers of the West might doubt. 

The statute of Tennessee much resembles those of Ohio and 
Indiana. By its terms, “ the practice” of the common avocations 
of life on Sunday is forbidden. 

The statutes of Illinois and New Hampshire seem to be, upon 
their face, most liberal. By the terms of the first, no use of the 
sabbath is forbidden, except that which “disturbs the peace and 
good order of society;” and in New Hampshire such ordinary 
business or labor is forbidden only as is carried on “ to the dis- 
turbance of others.” The interpretation in the last State, by the 
Court, of what constitutes a legal “ disturbance of others,” narrows 
to a great extent this seeming liberality. In Varney v. French, 19 
N.H. 233, a contract for the sale of a horse was made on Sunday, 
and a note given. This was done at the house of the plaintiff, 
whose wife was present in the room reading a paper. The Court 
held that the note was void, the giving of it being, under the cir- 
cumstances, a disturbance of others under the statute; and that 
- an act is none the less within the statute although other persons 
present may not object to its performance. Allen v. Deming, 14 
N.H. 133; Clough v. Shepherd, 11 Foster, 490; Smith v. Foster, 
41 N.H. 215. But such a contract may be subsequently ratified. 
Smith v. Bean, 15 N.H. 577; Clough v. Davis, 9 N.H. 500. As to 
what constitutes a Sunday contract, see Smith v. Foster, 41 N.H. 
215. 

In Pennsylvania, worldly “ employment or business” is forbid- 
den on Sunday. Under this act, contracts have been held to fall, 
as a bond or note. Kepner v. Keefer, 6 Watts, 231; Fox v. Mensch, 
3 W. & S. 444; Heydock v. Tracy, 3 W. & S. 507; Morgan v. 
Richards, 1 Browne, 171. In this State, the question has been 
raised, whether a marriage entered into on Sunday was valid, and 
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it was so held; but, upon the question of the validity of the mar. 
riage settlement made on that day, the Court were divided. Gang. 
were’s Estate, 14 Penn. St. 417. 

Where a party has set up a claim for damages, the question has 
arisen whether the fact that he was, by the Sunday law, unlawfully 
engaged, was a good defence. This has been held to be so in 
Massachusetts. Bosworth v. Swansey, 10 Met. 363; Jones v. An- 
dover, 10 Allen, 18; Stanton v. Metropolitan R.R. (not yet reported). 
But in Etchberry vy. Levielle, 2 Hilton, 40, it was held no defence to 
a suit for damages arising from a tort inflicted during a game, that 
such game was unlawful. See also Mohney v. Cook, 26 Penn. St. 
342, and Philadelphia R.R. Co. vy. Tow Boat Co. 23 Howard, 209, 
where damage was done to a vessel sailing on Sunday. 

With the large number of foreigners found in some of our States, 
it is not remarkable that the courts have been called upon to settle 
whether the legislature can, by such enactments as Sunday laws, 
restrict them in the use of their property, limiting its value, and 
calling upon them for an observance of Sunday in a manner so 
different from that to which they have been accustomed in their 
own country. Thus in New York, in Lindenmuller v. People, 33 
Barb. 548, it was claimed that the law forbidding the opening of 
theatres on Sunday is a “ deprivation of the citizen of his property,” 
under the Constitution; but the Court, in an opinion of great 
length, refuse to sustain this position. 

In Ex parte Andrews, 18 Cal. 678, the provision prohibiting all 
persons from opening their places of business on Sunday, was held 
to be not unconstitutional. This was affirmed in Lx parte Bird, 
19 Cal. 130. 

For acts of charity and necessity there is a universal exception 
from the effect of the Sunday laws; but what shall be so held has 
given rise to a diversity of decisions. The legal definition of a 
work of necessity is well stated in Flagg v. Millbury, 4 Cush. 248, 
where the Court say that a physical and absolute necessity is not 
wanted ; “ but any labor, business, or work which is morally fit and 
proper to be done on that day, under the circumstances of the par- 
ticular case, is a work of necessity within the statute.” So that 
the repairs of a road, which should be made immediately, is a work 
of necessity ; and the fact that it would have to be done on Sun- 
day is no defence in an action for damages arising from a defect in 
the highway. So if property is exposed to an imminent danger, it 
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is not unlawful to preserve it and remove it to a place of safety on 
Sunday ; as where a plaintiff agreed to collect logs scattered by a 
storm, and defendant agreed to take them away on the next day, 
which should be a Sunday, Tuesday, or Friday, the contract was 
held to be binding. Parmalee v. Wilks, 22 Barb. 539. So labor 
on merchandise which A. has agreed to ship, and where longer 
delay is dangerous on account of the closing of navigation, is with- 
in the exception. MeGatrick v. Wason, 4 Ohio St. 566. 

In Alabama, a contract made on Sunday, to save a debt or avoid 
a threatened loss, has been held valid. Hooper v. Edwards, 18 
Ala. 280; s.c. 25 Ala. 528. The hire of a horse and carriage on 
Sunday by a son to visit his father in the country was held to be a 
valid contract. Logan v. Mathews, 6 Penn. St. 417. In Massa- 
chusetts, where travelling on Sunday is prohibited, in Buffinton v. 
Swansey (an unreported case, tried in Bristol County, November 
Term, 1845), the facts showed that a young man, who worked 
at a distance during the week, received injuries arising from a 
defect in the highway, while proceeding to visit his betrothed on 
Sunday, and the point was raised, and discussed by the Court, 
whether such visit might not be an act of necessity or charity. 
The question, however, never reached the full Court. 

The letting of a carriage for hire on Sunday, from a belief that 
it was to be used in a case of necessity or charity, when it was 
in fact not so used, has been held not to be an offence under the 
statute. Meyers v. The State, 1 Conn. 502. The supplying of fresh 
meat on Sunday is not a necessity in Massachusetts. Jones v. An- 
dover, 10 Allen, 18. The case of State v. Goff, 20 Ark. 289, if the 
facts are correctly reported, would seem to be one of too great 
strictness of interpretation. Defendant was poor; had no imple- 
ments to cut his wheat, which was wasting from over-ripeness ; and 
he could borrow none until Saturday evening. He exchanged work 
with his neighbors during the week, hired a negro, and cut his own 
wheat on Sunday. Held no justification for breaking the sabbath. 


In 1618, James the First of England issued his famous “ Book 
of Sports,” in which are set out the sports which “ may be lawfully 
used on Sunday.” This was in consequence of the complaints of 
the arbitrary interference of Puritan magistrates and ministers ; 
and it is therein provided that “the people should not, after the 
end of divine service, be disturbed, letted, or discouraged from any 
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lawful recreation.” The Statute of Car. I., c. 1, which prohibits 
sports on Sunday, did away with the effect of the “ Book of 
Sports ;” and a similar law is to be found in most of the States. 


Travelling upon the Sunday is specifically forbidden in some of 
the States; viz., Maine, Massachusetts, Vermont, Connecticut, and 
New York. Under these statutes, it has been held that where a 
horse has been let to go a certain distance on Sunday, and is driven 
further, and so injured, no action will lie for such injury. Gregg 
v. Wyman, 4 Cush. 322. So where a horse was injured by fast 
driving on Sunday. Way v. Foster, 1 Allen, 408. In Maine, it is 
held that no action lies for the death of a horse by fast driving on 
Sunday, but that trover for conversion will. Morton v. Gloster, 46 
Me. 520. See Woodman v. Hubbard, 5 Foster, 67. 

In Bryant v. Biddeford, 39 Me. 193, a horse was let on Sunday, 
and an injury occurred after the legal expiration of the day. The 
town was held liable for an injury arising for want of repair of the 
road. 

In Massachusetts, the Courts have been recently called upon to 
give an interpretation to the word “ travelling,” in two recent cases 
which are not yet reported. In Hamilton v. The City of Boston, 
the plaintiff received an injury on Sunday from a defect in the 
highway. The Court held that walking half a mile in the streets 
of Boston on Sunday evening, with no intention of going to or 
stopping at any place but the plaintiff’s own house, was not trav- 
elling, within the meaning of the Lord’s Day Act; but in Stanton v. 
Metropolitan R.R. Co., where plaintiff received an injury by being 
thrown from one of the defendants’ horse cars, while on the way to 
visit a friend, it was held that the plaintiff was travelling, in viola- 
tion of the Lord’s Day Act. In England, where the Sunday law 
forbids the selling of ale or spirit to any but travellers on Sunday, 
it is held that “a man who goes a short distance from home, for 
the purpose of taking refreshment, is not a traveller.” Taylor v. 
Humphreys, 10 C. B. (N.S.) 429. 

The carrying of the United States mail on Sunday awakened a 
discussion, which became important in a political point of view, 
about the year 1830, and was made the subject of party issues. 
(See the Report of Hon. R. M. Johnson, of the Committee of the 
United States House of Representatives, which shows how serious 
a consideration was given to the question.) Before this, in Massa- 
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chusetts, it had been held that one carrying the mails on Sunday 
could not be arrested, but not so his passengers; “nor may he 
blow his horn to the disturbance of serious people.” Commonwealth 
y. Knox, 6 Mass. 76. Although the mails were allowed to travel 
on Sunday in Massachusetts, it was not so with the Chief Justice 
of the State and his associates. An indictment was filed against 
them in 1793 for travelling on Sunday, and they found it necessary 
to humbly petition the Legislature to authorize a nolle prosequi. 

In Rhode Island, Pennsylvania, Maryland, Virginia, North Caro- 
lina, South Carolina, Georgia, Kentucky, Indiana, Mississippi, Lli- 
nois, Alabama, Missouri, Arkansas, Wisconsin, Texas, Michigan, 
and Florida, travelling is not forbidden on Sunday. 

In Pennsylvania, it has been held that the statute does not forbid 
travelling. Jones v. Hughes,5 8S. & R. 299. But it does not allow 
an omnibus or horse car to be driven on that day, it being held a 
worldly employment and breach of the peace. Jvhnston v. Com- 
monwealth, 22 Penn. St. 102. This has been recently overruled in 
Sparhawk v. Union Passenger R.R. Co., not yet reported. So the 
hire of a horse for a pleasure excursion on Sunday cannot be re- 
covered. Berrill v. Smith, 2 Miles, 402. 

By the Delaware statute, carriers, pedlers, and stage drivers are 
forbidden from driving or travelling on Sunday. The Ohio statute 
provides that emigrants are not affected by its terms; and that of 
Tennessee, that nothing in the statute shall prevent travellers or 
persons moving with their families. 

What effect a contract made on Sunday, and so void, has upon 
the rights of third parties, has been considered by the courts. 
Thus a note made and delivered on Sunday, though illegal, if in- 
dorsed before maturity, without notice of any defect, to a bona fide 
holder, cannot be impeached in his hands. State Bank v. Thomp- 
son, 42 N.H. 369; Bank of Cumberland vy. Mayberry, 48 Me. 198; 
Allen v. Deming, 14 N.H. 133. A deed on Sunday cannot be 
avoided by a stranger to the transaction claiming by a subsequent 
levy. Greene v. Godfrey, 44 Me. 25; Richardson y. Kimball, 28 
Me. 463. See Saltmarsh v. Tuthill, 13 Ala. 390. 


An extended examination of the Sunday laws, with their differ- 
ing terms, and of the various and conflicting decisions under them, 
suggests the inquiry as to what legislation is best fitted to accom- 
plish that which every good citizen desires, —a proper observance 
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of Sunday. A thorough discussion of this question opens the door 
to the arguments which have been offered on both sides in such 
numbers upon the propriety of setting apart any day of the week, 
especially as a day of worship; it being contended by some that all 
days should, in their religious observance, be alike. Persons hold- 
ing these views agree, however, that there is a necessity, in the 
physical nature of man, for occasional rest, and that therefore a ces- 
sation from work at fixed intervals is proper. In support of this 
position, they cite the meaning of the Hebrew word rendered “ sab- 
bath,” which is rest ; and claim that the only thing commanded by 
the Scripture is rest; that the space of six days seems to be the 
natural limit of successive labor without physical injury; and that 
therefore, as a mere regulation for the preservation of the public 
health, there should be a law forbidding labor on each seventh day. 
See 2 Ohio St. 387. The result of the decree of the National 
Convention of France, 3 Brumaire, An 2 (Oct. 24, 1793), whereby 
the decade or period of ten days, of which the tenth was appointed 
as a day of suspension of labor, was substituted for the week, is 
also cited. After a period of twelve years, the old division of time 
was restored by Napoleon, —one day in ten having been found to 
give insufficient rest. The translation of the Hebrew word kadesh 
by the word “ holy,” in the phrase “ Remember the sabbath day, to 
keep it holy,” is claimed by some to be erroneous, and that the true 
import of the word is “ set apart.” For this there seems to be the 
strongest authority in Calvin (Comm. on Gen. ii. 3), and Bishop 
Horsley (Sermons 22 and 23 on Christian Sabbath). See also the 
meaning of the word, as illustrated by Dr. Campbell (Dissertation 
VI., Part IV., prefixed to his Translation of the Gospels). From 
this it is claimed by some, that there is no divine command for the 
religious keeping of any day of the week. 

On the other hand, there are a large number of Christians who 
believe that the observance of Sunday is a divine appointment (see 
Hessey’s “ Bampton Lectures,” which contain an exhaustive dis- 
cussion of the whole Sunday question), among whom there are 
some who would have it enforced in the strictest manner; so that 
the early Connecticut statute, before mentioned, would not be held 
by them too severe, nor the interpretation of the word “ necessity” 
in Arkansas too narrow, State v. Goff, 20 Ark. 289; while others 
would have the legislation so shaped as not to make it obnoxious 
to the community. 
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It is difficult for any one who has read Dr. Whately’s “ Thoughts 
on the Sabbath” to escape his result, — that the Lord’s day has no 
connection with the Jewish sabbath, and has no divine origin; 
neither was it established by the apostles, but by the Church. 
Those who are embraced in this class, for the most part hold that 
the religious observance of Sunday is most valuable for the moral 
nature of man, and that every assistance for its maintenance should 
be given it by the law. The Jews, Seventh-day Baptists, and other 
so called sabbatarians, think that the seventh day should be the one 
selected, and would call legislation to assist them in enforcing it. 
There are many qualifications, not alluded to, in the opinions which 
have been held, as to what shall constitute a proper observance of 
one day in seven; but those above stated are thought to give the 
main features of this many sided question. What manner of legis- 
lation will combine and reconcile them all, it is not easy to con- 
ceive. Perhaps the statutes of New Hampshire and Illinois would 
best, theoretically, meet the case. It will be remembered, that no 
labor in those States is allowed to the disturbance of others; _ 
but the case of Varney v. French, 19 N.H. 233, alluded to above, 
shows how narrow its terms may become by interpretation. Per- 
haps, if it were left to the jury to say what constitutes a “ disturb- 
ance,’ the difficulty might, in a measure, be removed. 
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THE INTERNAL REVENUE SYSTEM. 


INTERNAL REVENUE is used at the present day to denote that annual 
produce which the nation derives from domestic taxes. It is a 
system under the control and superintendence of an officer in the 
Treasury Department, known as the Commissioner of Internal 
Revenue. As the customs revenue of the United States is solely 
concerned with imports,— duties on exports being forbidden by 
the Constitution,— there is little need of confusion of terms; but 
the definition is inaccurate, since the term revenue has a broad 
signification, and includes the net income of the Post Office De- 
partment and the profits from sales of public lands, as well as of 
internal taxes: which last, properly speaking, is the subject of this 
article. 

The word “ excises” is often applied in the same sense ; a word, 
which, although occurring in the Constitution, is seldom found in 
our present laws. “ Excise,” said Blackstone, a century ago, “ is 
an inland imposition, paid sometimes upon the consumption of the 
commodity, or frequently upon the retail sale, which is the last 
stage before the consumption.” This definition, it will be seen, 
does not cover the income, license, and stamp duties ; and, we may 
add, methods of taxation vary like the methods of trade. The 
duties assessed upon domestic products and manufactures, which 
constitute more than one-half of the national income under present 
internal revenue laws, are, however, included. 

An excise system has advantages over the customs revenue, on 
the score of economy. Goods charged with such duties are also 
cheaper to consumers than when charged with import duties to the 
same extent, being laid in a later stage of the product. The tax 
is also more equal, since ports of entry are few, and importers con- 
stitute a monopoly. But it has always been unpopular, inasmuch 
as it comes directly home to the people. The temptations to fraud 
are greater, so that excise officers are necessarily invested with 
large powers. Besides, in management there are many petty 
details which the import system avoids. Another objection in this 
country is, that excise depresses domestic manufactures, while 
import duties protect them. The system is now permanent in 
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Great Britain, having been first introduced by the Long Parliament ; 
but it was gradually admitted, not without strong opposition, and 
only fairly established when Charles the Second came to the throne. 
Blackstone reflects the dislike of his day, when he sums up the list 
of excisable articles as one “ which no true friend to his country 
would wish to see further increased.” 

The American confederation reluctantly yielded their prerogative 
to the national government in this respect; and all the persuasive 
eloquence of Hamilton was needed to make palatable the proposi- 
tion for internal taxes. But three times have they been resorted 
to; and then merely as a necessity, under the oppression of a war 
debt. In ordinary times, the revenue from imports has sufficed 
for the national wants; and inland duties have been left to the 
States. The third or present system we purpose to set forth at 
length ; the first and second will be briefly noticed. 

The first system lasted from 1791 to 1802. The Act of Congress, 
March 3, 1791, provided for the collection of a tax on distilled 
spirits, —a favorite subject of excise with political economists. 
Subsequent acts were passed in 1794, imposing duties on snuff and 
refined sugar, levying upon auction sales, and requiring retailers 
of spirits to take out a license. Certain documents were subjected 
to a stamp tax. The duty on distilled spirits was gradually super- 
seded by a tax on the capacity of stills. Congress created the office 
of commissioner of revenue for the management of internal taxes, 
leaving import duties, as before, with the Secretary of the Treas- 
ury. A specific duty laid upon carriages called forth an elaborate 
opinion from the Supreme Court of the United States on the subject 
of direct taxes, Hylton v. United States, 3 Dall. 171, which pro- 
nounced the carriage tax as constitutionally assessed. This first 
system was the inspiration of Hamilton, and it became unpopular. 
The Whiskey Insurrection was one of its fruits. Jefferson stigma- 
tized these taxes as “infernal;” and one of the first acts of the 
Republican party, when it came into power in 1802, was to sweep 
them completely away, leaving “ not a rack behind.” 

A second system was reared in 1813,— this time by the Repub- 
lican party under President Madison, — which, in its general fea- 
tures, resembled that of to-day, but was not so comprehensive. 
Once more a commissioner’s bureau was established in the Treas- 
ury Department. The States and Territories were divided into 


collection districts, with a principal assessor and collector to each. 
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Among the articles taxed were distilled spirits, carriages, tobacco, 
refined sugar, and auction sales; to which were afterwards added 
furniture, plated ware, and jewelry. There was a stamp act; and 
retailers of spirits, as before, were required to take out license. 
Finally the sales of domestic manufactures were taxed; but this act 
was not long in operation. A direct tax was apportioned among 
the States, and the total revenue pledged for the payment of the 
war debt. Soon after the return of peace the system was abolished, 
having lasted five years. 

The first act of the present system was that of Aug. 5, 1861, 
passed soon after the rebellion had become a certainty. It was in 
reality part of the import revenue act. Congress levied a direct 
tax of twenty millions, and a three per cent duty on all incomes in 
excess of eight hundred dollars. The loyal States — Delaware 
excepted — assumed their several proportions of the direct tax; and 
the income provisions were superseded by the sweeping Act of July 1, 
1862, which forms the basis of the internal revenue system now in 
operation, —a system which has carried the influence of the na- 
tional government to every workshop and fireside in the land. 
How unparalleled have been the results, we may judge from the 
latest. published report of the commissioner, — that for the fiscal 
year 1866. The aggregate receipts of internal revenue for that 
year were $310,906,984.17. The estimated expense of collection 
was two and a half per cent. Of this sum, the State of New York 
contributed the largest proportion, or nearly one-fourth ; Pennsyl- 
vania ranks second, and Massachusetts third. These three States 
pay more than one-half of the internal revenue tax of the nation. 
The commissioner states that this amount was very considerably 
in excess of the British revenue for the year 1866, from customs, 
excise, stamps, property tax, and post office. “ Indeed,” he adds, 
“the entire revenue of the empire exceeded those of this office only 
in the sum of twenty-two million dollars.” Thus immense are the 
resources of a nation, less than a century old, which seems to 
develop new powers at each new contest, and sinks towards the 
earth for a time, only to take a bolder flight onward. 

Let us examine the present internal revenue law in detail, and 
notice some of its general features.* 


* The principal Acts of Congress relating to internal taxes, under the present 
system, are as follows: Act, Aug. 5, 1861; Act, July 1, 1862; Act, March 3, 1868; 
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The office of commissioner of internal revenue was established 
by Act of July 1,1862. The appointment belongs to the President. 
The duties of the commissioner are to prepare instructions, to issue 
regulations, to furnish blanks, stamps, and other necessary articles ; 
and generally to superintend the administration of the internal 
revenue law, subject to the control of the Secretary of the Treas- 
ury. The franking privilege is allowed him. The early acts pro- 
vided other officers, such as deputy commissioner and cashier; but, 
so rapidly did the commissioner’s duties increase, that, by Act of 
July 13, 1866, Congress re-organized the bureau, raising his salary 
from four thousand to six thousand dollars, and adding two more 
deputy commissioners and a solicitor. This act provides for the 
appointment of a special commissioner by the Secretary of the Treas- 
ury, for the purpose of inquiring into the sources of national reve- 
nue, the best methods of collecting taxes, the relations of foreign 
trade to domestic industry, and the mutual adjustment of systems 
of taxation by customs and excise. He is also empowered to aid 
in the practical administration of the system. Such a provision 
was greatly needed, as well as that for a bureau of statistics (re- 
cently created), in order that the labors of the Secretary might be 
lightened, and a judicious course of legislation secured to the 
country. The commissioner of internal revenue, by Act, June 30, 
1864, is directed to pay the public moneys daily into the Treasury, 
and render monthly accounts, to be revised by the fifth auditor, 
and the balance certified to the first comptroller; thus conforming 
to the usual requirements of law, enabling accurate statements to 
be furnished, and throwing around the whole system the safe 
guards of the Treasury Department. The Act of March 2, 1867, 
confers additional powers upon the commissioner. He is to take 
charge of all real estate conveyed to the United States under the 
internal revenue laws, and to give instructions to district attorneys 
and marshals respecting suits. A fund is also placed at his dis- 
posal, for aiding in the detection and punishment of offenders. The 
quasi-judicial power of the commissioner in settling disputed ques- 
tions under the administration of the tax laws, and passing upon 
claims of manufacturers and others, which often involve large sums 
of money, invests him with great dignity and importance, and ren- 


Act, March 7, 1864; Act, June 30, 1864; Act, Dec. 22, 1864; Act, March 3, 1865; 
Act, March 10, 1866; Act, July 13, 1866; Act, March 2, 1867. 
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ders the office, in requirements and responsibilities, scarcely inferior 
to any of the Executive Departments.” 

The States and Territories are divided into convenient collection 
districts, corresponding generally with the Congressional districts, 
Of these there are about two hundred and forty. An assessor and 
collector are appointed for each district, and sub-districts formed 
with an assistant assessor to each. Collectors appoint deputies, 
for whose acts they are responsible. The compensation of these 
officers has varied ; but that of assessors and collectors is mainly 
by commissions, while a per diem allowance and fees are given 
to assistant assessors. Revenue agents and inspectors are also 
employed, the former aiding in the investigation of frauds, the 
latter in the general details of administration. Collectors give 
bonds for faithful performance of duties. In case of the death, 
resignation, or removal of a collector, one of his deputies (to be 
designated by the Secretary of the Treasury) shall act until a sue- 
cessor is appointed. The following cases may be cited as applicable 
to these officers. An official bond, given by a collector of internal 
taxes conditioned for discharge of duties according to law, does not 
cover duties created by laws subsequently enacted. United States 
v. Kirkpatriek, 9 Wheat. 720. A collector has no authority to 
receive duties after his removal from office, though they became 
payable while he was in office. Sthreshley vy. United States, 4 Cranch, 
169. Instructions of the Secretary to a collector, not according to 
law, do not justify the collector’s illegal acts. Tracy v. Swartwout, 
10 Pet. 80. 

It is the duty of the assessor (subject to the revision of the com- 
missioner) to decide what property in his district is liable to taxa- 
tion, and to make assessments accordingly. It is the tax-payer’s 
duty to make returns to the assistant assessor of his sub-district, 
who will otherwise make out the list from the best information he 
can obtain. The place of business generally determines, except 
as to income returns. Where persons have more than one place 
of business, the commissioner may determine the district; but 
taxes on manufactures are assessed where the place of manufacture 


* The honor of putting the internal revenue system into successful operation 
belongs to Hon. George S. Boutwell. His successors were Hon. Joseph J. Lewis, 
Hon. William Orton, and Hon. Edward A. Rollins; the last named being the present 


incumbent. The important post of special commissioner is ably filled by Hon. David 
A. Wells. 
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is situated. All returns must be reduced to the legal tender stand- 
ard. Certain taxes are on the annual list, such as income and 
special tax (or license); while manufacturers’ returns are monthly, 
sometimes tri-monthly, — distillers, for instance. In case of neg- 
lect on the part of the tax-payer, or suspicion of fraud, the assessor 
may summon witnesses and require the production of books. The 
party delinquent may also be examined under oath, and attachment 
issues from the district judge for contempt. One hundred per 
cent is added by way of penalty for false returns, and fifty per cent 
for negligence. After the annual lists are filed with the assessor, 
public notice is given, and appeals from the assistant assessors are 
heard in a summary way. The lists are then sent to the collector. 
Appeals should be in writing. It was customary for re-assessments 
to be made in case of error. This was a hardship to the manufac- 
turer who had sent his goods into the market with light duties ; 
and Judge Smalley, of the Northern District of New York, in 
Thomas Brown’s matter, April, 1866, decided that after the list had 
gone to the collector, the assessor was functus officio, and could not 
re-assess. The Act of July 13, 1866, however, allows a re-assess- 
ment within fifteen months. 

The collector is charged with the amount of lists received from 
the assessor, and is bound to collect or make satisfactory explana- 
tion. Public notice is given within twenty days after receiving the 
annual list, stating the time and place of payment. Formal notice 
is then sent to delinquents ; and for continued neglect, penalty and 
costs are imposed. Personal notice is given when the monthly 
tax is due, and it must be paid within ten days. The government 
tax is a lien upon all property of the party in default, and is en- 
forceable by distraint. Goods distrained by the collector may be 
restored, before sale, on payment of taxes and expenses ; otherwise 
they are sold at auction, and the surplus, if any, is held by the 
United States, subject to the demands of lawful owners. The cer- 
tificate of sale gives a good title to the purchaser. If the property 
cannot be sold for the amount of tax, the collector is to purchase 
for the Government. There are certain exemptions, which need 
not be enumerated. Real estate is to be seized and sold, where 
the personal property of the debtor is insufficient ; and the collector 
may seize lands in any part of the State. At the auction, he may 
purchase for the United States, if the minimum price is not offered. 
The owner may stop proceedings, before sale, on payment of tax 
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and costs, or redeem within a year from the sale, upon refunding 
the purchase money with twenty per cent interest. The claim of 
the Government to lands sold for unpaid taxes attaches at the time 
of seizure. A record-book is kept by the collector. When neces- 
sary to satisfy the demands of Government, other seizures may be 
made from time to time. The proceedings for the sale of real 
estate are minutely set forth by statute, and must be strictly fol- 
lowed by the collector, or no title is conveyed. See Thacher y. 
Powell, 6 Wheat. 119. Under Act of March 2, 1867, the commis- 
sioner may restore lands purchased by the United States, within 
two years from date of acquisition, on payment of debt, with inter- 
est at the rate of twelve per cent.* The returns of annual lists 
have generally been made on the first Monday of May, and tax 
made payable June 30th; but, to obviate some practical difficulties, 
the time was changed by Act, March 2, 1867: so that returns are 
now to be made in March, and tax paid in April. 

Revenue officers have large discretionary powers, which have 
often led to abuse. They are authorized to enter manufactories 
where articles subject to tax are situated, during the day; also at 
night, when such premises are open for business. Heavy penalties, 
with imprisonment at discretion of the judge, are imposed for ob- 
structing officers. Search-warrants may be issued by a United 
States judge or commissioner, upon request of revenue officials, 
who are also empowered to administer oaths and take evidence. 
For extortion, receiving fees or reward, collectors and their depu- 
ties are liable to fine, imprisonment, dismissal, and incapacity from 
holding office under Government. Revenue officers are forbidden 
to disclose knowledge acquired in examining manufactories. Un- 
der the Act of March, 1867, they may be imprisoned, and compelled 
to pay double the sum demanded, for asking reward in compro- 
mising complaints. Conspiring to defraud the revenue is a penal 
offence ; also falsely representing one’s self as a revenue officer. 

Collectors are to prosecute for recovery of sums forfeited, as well 
as taxes; and suit is brought in the Federal courts, in the name of 
the United States ; but, by Act of 1866, no suit is to be commenced 


* Besides the remedy by distraint, assumpsit lies for collection of taxes. See 
United States v. Washington Mills, recently decided in the United States Court, First 
Circuit. 

+ A revenue officer may sue for injuries received “ under the law ;” and property 
in his custody is irrepleviable. 
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without the authority of the commissioner. Articles liable to tax, 
also raw materials, implements, &c., may be seized wherever held 
in fraud of revenue laws, and proceedings instituted for forfeiture 
in the nature of proceedings in rem. Until final judgment, the 
custody remains in the marshal, who may sell perishable articles 
at auction. But goods under seizure may be released from cus- 
tody on bond. See United States v. 300 Barrels of Whiskey, East- 
ern District New York. In such case, the marshal is required to 
give notice of proceedings to obligors. The sale of dutiable articles, 
before payment, is void, unless bona fide transferred to an innocent 
holder. Special provisions are made in reference to seizures of 
goods not exceeding three hundred dollars in value. 

Following the long established custom, Congress allowed one- 
half to informers, in proceedings under internal revenue laws ; 
but the rights of these persons are somewhat restricted by Act of 
July, 1866. This declares, that, where not otherwise provided for, 
informers shall receive such sum as may be prescribed by the 
Treasury Department in general regulations, — not to exceed one- 
half, nor more than five thousand dollars in any one case; that no 
right shall vest in the informer until the amount of penalty is fixed 
by judgment or compromise, and actually paid;* and that the Sec- 
retary may remit the whole or part of a penalty, as before. Pun- | 
ishment is provided in cases of attempted extortion ; and where, in 
civil actions, the informer is a witness, the other party may testify. 

The following decisions may here be properly cited. Congress 
having committed to the Secretary of the Treasury the power to 
determine whether the person incurring a forfeiture had been guilty 
of fraud or wilful negligence, his finding is conclusive. United 
States v. Morris, 10 Wheat. 246. The collector’s right to a distribu- 
tive share of a forfeiture is inchoate, and may be released by the 
Government until the proceeds are actually received for distribu- 
tion ; but whatever is reserved out of the forfeiture is reserved as 
well for the seizing officer as the Government. M’Lane v. United 
States, 6 Pet. 404. Revenue laws which impose forfeitures for 
fraud are not strictly penal, so as to call for a strict construction : 
they should be construed so as effectually to accomplish the inten- 
tions of their makers. Taylor v. United States, 3 How. 197. In 
Dorsheimer’s Case, the Court of Claims recently held, that, where 


* The clause in question is loosely worded, and may yet give rise to litigation. 
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the Secretary and commissioner make a compromise by which the 

offender pays the amount of tax, and a specific sum by way of pen- 
alty, the amount so received for duties is not reserved as a for- 
feiture, and informers cannot participate in it. 

The framers of the present internal tax system admitted a liberal 
principle, which we hope to see extended to import duties ; namely, 
the allowance of a refund, where illegal taxes have been paid. The 
Act of 1862 admitted such allowance in payment under levy and 
distraint, which, properly speaking, is equivalent to payment under 
protest ; but, by subsequent acts, the commissioner was authorized 
to pay back all penalties collected without authority, all duties un- 
justly assessed, excessive in amount, or in any manner wrongfully 
collected ; also to pay all costs, expenses, and damages of collectors 
in suits,—certain re-assessments being specially excepted. Under 
these provisions, the tax-payer may claim abatement of taxes ille 
gally assessed, or, after voluntary payment, may recover the same 
on appeal to the commissioner. Forfeitures and penalties under 
revenue laws have, from an early period, been remitted by the 
Secretary of the Treasury, at his discretion, upon the findings 
of the district judge. The privilege of a refund was not taken 
away by the Act of 1865, which required collectors to make daily 
payments into the Treasury. See City of Philadelphia v. Diehl, 
Supreme Court, unpublished decision, and previous Treasury regu- 
lations. The Act of July, 1866, provides that no suit shall be 
maintained for illegal taxes until after appeal to the commissioner 
and his decision thereon, “ unless such suit shall be brought within 
six months from the time of said decision ;”’ but, if such decision 
is delayed more than six months, suit may be brought within twelve 
months from date of appeal.* The decisions of the commissioner, 
although not always uniform or sufficiently favorable to the tax- 
payer, must therefore be carefully studied by those who wish to 
become familiar with internal revenue practice.t 

The Acts of 1866 and 1867 took away some of the legal remedies 
of the tax-payer under internal laws. The latest act provides, that 


* We give the statute as published. The intent does not appear to be clearly 
expressed. 

+ The “Internal Revenue Record and Customs Journal,” which publishes the 
official decisions given at Washington, has ‘been of assistance to the writer in the 
preparation of this article; whose limits, however, forbid the citation or discussion of 
the commissioner’s rulings. 
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“no suit for the purpose of restraining the assessment or collection 
of tax shall be maintained in any court.” The usual remedy of 
the importer has been suit against the collector, in accordance with 
provisions of Act of 1833, c. 57, after payment under written pro- 
test; the collector being authorized to remove revenue suits from 
State courts into the Circuit Court. The Act of 1833 was extended 
to internal revenue cases by Act of June, 1864, but seems to have 
been taken away by Act of 1866. This gave rise to controversy, 
and the jurisdiction of United States courts was carefully examined 
by the Supreme Court, in City of Philadelphia v. Diehl (not yet 
published). The inference to be drawn from this case is, that the 
tax-payer may still sue the collector in assumpsit, in the proper 
State court, or, if a resident of another State, in the Circuit Court, 
and that the case commenced in a State court is to be removed by 
the collector to the Circuit Court; and such, we believe, is the 
prevailing practice. The Court of Claims has asserted concurrent 
jurisdiction in revenue matters, and perhaps by this method a case 
may be speedily brought to the Supreme Court. No costs, how- 
ever, are allowed in this court to either party. In Adams’s Case, 
1 Court of Claims, 306, it was held that where protest was made 
against an illegal assessment under the internal revenue law, no 
written protest against the collector was required. It was observed, 

that an internal revenue collector is bound to collect; so that pro- 
test is unavailing. We are not aware that ‘the important distince- 
tion between import and excise collectors has been made in any of 
the circuit courts, and it is worthy of consideration. Adequate pro- 
vision for the numerous controversies involving small amounts has 
not yet been made; and it has been properly suggested, that juris- 
diction of such cases be given to the United States commissioners. 

By far the largest tax, under the internal revenue laws, is that 
assessed upon manufactures and productions. The total receipts 
from this source, for the fiscal year of 1866, were upwards of one 
hundred and seventy-eight million dollars, or more than one-half 
of the total collection. A brief notice of the most important items 
under this head may be of interest to the reader. - 

The tax on distilled spirits and fermented liquors deserves first 
attention, on account of the numerous special provisions supplied 
by statute, and because it remains, in spite of gigantic frauds, the 
most productive source under this head ; equivalent, in fact, to 
the revenue from stamps and licenses combined. Financial and 
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sumptuary considerations alike favor this tax. The Federalists 
clung to it with tenacity in 1802, and would have saved it from 
the general wreck. The present system levies at once upon the 
liquors, and the lines are drawn more tightly with each new ses- 
sion of Congress. The law before 1866, although stringent, was 
defective, and evasions were constant. Distillers, before doing 
business, were required to give bond, conditioned to fulfil require- 
ments of the law; to keep accounts, under oath, and exhibit them 
to the revenue officers; also to render tri-monthly returns for 
assessment. Brewers were required to keep similar accounts, and 
to render monthly returns. Heavy penalties were imposed for neg- 
ligence. Duties were to be a lien on spirits distilled, on the distil- 
lery and fixtures, and on the land itself. A Government inspector 
was to keep watch at each distillery, —his fees to be paid by the 
distiller. Liquors were to be inspected, gauged, and marked by 
the inspector before removal. Distillers were permitted to provide, 
at their own expense, bonded warehouses, to be under the custody 
of the collector, and the duty on spirits was to be paid before 
removal from such warehouse. Upon execution of transportation 
bonds, inspected liquors might be removed, without payment of 
duty, from the distillery, and thence conveyed to a United States 
bonded warehouse. Here they were to be re-inspected, and duties 
to be collected on any deficiency. No drawback was allowed on 
exports ; but spirits might be removed from the bonded warehouse 
for exportation without payment of tax, and in any case might be 
removed after payment of the proper duties. These laws, it will 
be seen, directly favored the use of bonded warehouses by dis- 
tillers. They are still substantially in force. The Act of 1866 is 
minute in details, and explicit concerning penalties for violation 
of law. This act permits the collector, subject to the commis- 
sioner’s revision, to refuse approval of a bond, where the location 
of a distillery offers opportunities for fraud. One who distils before 
giving bond and paying special tax is liable to imprisonment, be- 
sides double taxes and the forfeiture of liquors, vessels, and still. 
The use of illicit stills also subjects to forfeiture, fine, and imprison- 
ment. The Government inspector in a distillery is not to engage 
in other business, nor can the manufacture be carried on while he 
is absent. It is a penal offence for him to accept bribes or have an 
interest in the distillation. Distillers must provide receiving cis- 
terns, to be under the lock and seal of an inspector. The spirits 
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may be removed from distiller’s bonded warehouse to a general 
bonded warehouse before payment of tax, if already inspected. 
Only one removal is allowed for the purpose of rectification. After 
payment of tax they must not remain upon the distiller’s premises. 
The absence of the inspector’s brand is sufficient cause for forfeiture, 
and it is a penal offence to remove liquors from the distillery to any 
other place than a bonded warehouse. Forfeited stills are to be 
sold at public auction. The burden of proof is on the claimant, to 
show that requirements have been followed. By the Act of 1867, 
all distilled spirits are to be inspected and gauged by a general 
inspector, and the law requiring an inspector to each distillery is 
repealed. The Secretary of the Treasury may adopt meters, and 
compel distillers to use them. Collectors may require the removal 
of spirits from the distiller’s warehouse to a general bonded ware- 
house. It is a penal offence to remove more than ten gallons from 
a distillery, except from sunrise to sunset. Suspicious packages 
may be seized and detained; and the sale of liquors for less than 
the Government tax is deemed prima facie evidence of fraud. 
Obligors on distiller’s bonds are burdened with obligations. For- 
feited stills, not exceeding one thousand dollars in value, are to 
be destroyed, nor, when seized, are they to be released on bond. 
Forfeited spirits, which cannot be sold for an amount equal to 
the tax, are to be destroyed. The provisions respecting brewers 
are not so stringent; but the Act of 1866 requires an annual bond. 
Stamps are sold, which the brewer is to cancel and affix to the 
spigot-hole of each barrel, so as to be destroyed when the liquor is 
withdrawn. These stamps must be affixed before removal from 
the brewery, except where the collector gives permission for re- 
moval from place of manufacture to the brewer’s depot. It is a 
penal offence to bottle fermented liquor at the brewery, or to with- 
draw it for bottling from vessels which have not been stamped. 
The possession of fermented liquor on which tax has not been paid 
is cause for forfeiture, and the absence of stamps prima facie evi- 
dence of fraud. 

So far as penal legislation is effectual, Congress seems to have 
done well with distilled spirits, and recent Treasury regulations 
have completed the work by breaking up the private warehouses. 
It is nevertheless certain that this tax is practically a failure. 
While the honest distiller is placed under a system of espionage 
almost unendurable, the bold and unscrupulous supply the mar- 
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ket with the product of illicit stills or seduce the Government 
officer with bribes. Some of the penal provisions of this law are 
so harsh and oppressive, that convictions in the courts are almost 
impossible. And who shall watch the custodians of the law? A 
tax is best laid where it can be the most readily collected; and, 
considering the inherent difficulties of the present system, it is a 
fair question whether our legislators may not wisely follow the 
example of a former gencration, and substitute a tax according 
to the capacity of the still. 

A somewhat anomalous tax, although next to distilled spirits in 
productiveness, is that levied on raw cotton. The duty was two 
cents per pound by Act of June, 1864, afterwards raised to three 
cents by Act of July, 1866, and lowered to two and a half cents by 
Act of March, 1867. The provisions in the second of these acts 
are full and explicit. This tax is to be paid by the owner, pro- 
ducer, or holder, to the collector, who marks the bales accordingly. 
Permits are given for removal, and transportation bonds executed. 
There is no drawback allowed by law upon exports of raw cotton; 
but manufacturers may obtain a drawback upon exported cotton 
goods, including the value of such raw cotton. This tax, like all 
others upon raw material, tends to discourage home productions, 
and is perhaps to be considered a discrimination against rebel- 
lious States.* 

As to manufactures generally, returns are required each month, 
and the manufacturer must furnish a sworn statement before com- 
mencing business. The duty on manufactures sold is estimated by 
actual sales; that on manufactures consumed, or removed for con- 
sumption, by market value at the time when liable to tax. It isa 
lien upon the real and personal property of the producer, and may 
be enforced by distraint. Deductions were allowed, under Act of 
June, 1864, for freight, commissions, &c.; but the exemption, 
leading to abuse, was afterwards abolished. Manufacturers of 
tobacco, snuff, and cigars are hampered in much the same way 
as distillers. The bonded warehouse system is extended to them 
and a few others. With some exceptions, including distillers and 
tobacconists, manufacturers whose annual product does not exceed 
one thousand dollars, and who labor personally, are exempt from 


* Since this was written, such action has been taken by Congress, as renders the 
speedy repeal of this tax probable. 
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tax. A ratable exemption is extended to those whose sales do not 
exceed three thousand dollars. Drawback — which, under these 
laws, is the repayment of the internal tax — is allowed by Govern- 
ment on most manufactures; while those in bonded warehouses 
are generally withdrawn for export, without having paid tax. 

The Federal courts have always construed the revenue laws 
liberally, and in accordance with usages of trade. Repeals, by im- 
plication, of revenue and collection laws are not favored. United 
States v. 67 Packages of Dry Goods, 17 How. 85. Revenue laws 
class substances according to their denominations acquired by gen- 
eral use in our own trade. 200 Chests of Tea, 9 Wheat. 430. The 
denomination of articles, in tariff laws, is construed according to 
the commercial understanding of the terms used. Elliott v. Swart- 
wout, 10 Pet. 137. But it may be shown, by course of legislation, 
that Congress had a different design. De Forest v. Lawrence, 13 
How. 274. The Court went very far in a recent case (Fennerstein’s 
Champagne, 3 Wallace, 145), in permitting business letters to be 
offered in evidence to show market value, although it did not 
appear that the writers were dead, and although those who received 
the letters were not connected with the subject of the suit. 

Interesting questions have been raised by manufacturers, under 
the internal revenue laws; such as the taxation of repairs, and in- 
creased value. Under the sweeping provisions of the first law, 
the commissioner taxed yarn, warps, and cloth, each as a separate 
manufacture ; but, under amended laws, certain fabrics are taxed 
only in the completed state, when wholly made by the same manu- 
facturer, and simply on increased value when made of taxed thread, 
yarn, or warps, or not increased more than five per cent. A similar 
exemption has generally been applied to cloth dyed, printed, or 
bleached. An interesting discussion of the increased value clauses, 
so far as woollen manufactures are concerned, will be found in the 
recent case of United States v. Washington Mills, previously referred 
to. Government receives supplies free from duty. But in Adams’s 
Case, 1 Court of Claims, 192, it is held that where the manufacturer 
is required by law to pay the tax, and look to the purchaser for 
repayment, Government is liable if it be the purchaser. 

The present tax on manufactures and productions is without a 
precedent. But few articles were subjected to duty under former 
systems, and in 1815 a more general law was passed, which had 
scarcely been put in operation before the whole system was abol- 
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ished. The present excise list is very long; and what is not specially 
mentioned, falls into the category of “ manufactures not otherwise 
provided for.” The most important items, besides what have been 
mentioned above, are clothing, cotton fabrics, woollen fabrics, boots 
and shoes, petroleum, iron, and leather. The annual tax on manu- 
factures not otherwise provided for is nearly eleven millions. Some 
important exemptions are to be found in Acts of 1866 and 1867, 
This tax is indirectly paid, being borne in reality by the consumer, 
so far as the system is uniformly administered. 

Not so, however, with the income tax, which is in so many re- 
spects a direct tax, that its constitutionality has been called in 
question. We have derived this burdensome impost from Great 
Britain, where it was unknown until the reign of Victoria. It 
yielded our Government, for the fiscal year of 1866, upwards of 
sixty-one millions, —a handsome revenue, wrung from an unvill- 
ing people. There are grave objections to this tax. In the first 
place, so far as population is concerned, it bears very heavily upon 
the minority in certain sections of the country. Again, the exemp- 
tion of a fixed amount, by which mechanics and small traders are 
relieved of the burden altogether, is unreasonable ; since expenses 
of living vary, and one thousand dollars is as much to a laborer 
as twice that sum to a professional man. The distinction between 
married and unmarried men, between income derived from capital 
and that from personal exertion, between the young and the old, 
affects the problem of equal assessment. Moreover, no tax is so 
completely beyond the assessor’s control, so truly a premium upon 
corruption, — a percentage upon the tax-payer’s conscience. The 
income duty has varied considerably in amount. At first, it was 
three per cent. By the Act of 1865, it was five per cent on amounts 
not exceeding five thousand dollars, and ten per cent on the excess. 
It is now five per cent. The amount of exemption was six hun- 
dred dollars, since raised to one thousand dollars. The Act of 
1862 taxed income from United States securities at one and a half 
per cent: they are now taxed like other incomes. The tax is levied 
upon the property of citizens of the United States residing abroad, 
as well as upon residents. All persons holding in fiduciary ca- 
pacity are to make returns, — not even administrators and execu- 
tors being excepted. Net profits of real estate purchased within 
the year are chargeable, and losses on such sales may be deducted. 
Among the exemptions allowed by the commissioner are gifts, 
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assessed damages in actions of tort, and sums received on life 
insurance policies. It is a consoling reflection, that the present 
income law, unlike the other revenue statutes, expires by limitation 
in 1870. 

The special tax (or license, as it was called until recently) yields 
a large revenue, without being burdensome. In England, the wine 
license tax was settled upon the Crown in the time of Charles the 
Second, and in the United States constituted a branch of former 
internal systems. Licenses are usually granted by the States, and 
keep certain pursuits within due bounds. The advantage derived 
by the tax-payer is in the nature of a monopoly. Our present law, 
however, is too general for any such results, — scarcely any person 
or pursuit being exempted. The special tax must be paid annually, 
and the pursuit of business is otherwise unlawful. One license 
answers for a firm, except in specified pursuits. It may commence 
at any time within the year, when applied for; but all licenses 
expire together. The legal representatives may carry on the busi- 
ness of the deceased under his license. Mercantile business can- 
not be carried on in different places under one license ; but provision 
is made so that parties removing need not pay additional tax. Sav- 
ings banks, which are peculiarly favored under present laws, are 
exempt from special tax. Manufacturers were formerly allowed to 
sell at the place of manufacture without a license, but the privilege 
was abolished in 1866. The tax on retail dealers and professional 
men is in general ten dollars ; but while the latter have no exemp- 
tions, the former (liquor dealers excepted) need not pay tax unless 
the annual gross receipts exceed one thousand dollars. The ancient 
awkward distinction between wholesale and retail dealers was recog- 
nized by the Act of 1862, under which the former sold in the origi- 
nal packages and the latter by the parcel ; but it is now regulated 
entirely by gross sales, only those who sell more than twenty-five 
thousand dollars’ worth annually being regarded as wholesale 
dealers. The tax on wholesale dealers and banks is assessed 
according to the extent of business. 

Two years ago, there was a conflict between the revenue officers 
and New York brokers, by reason of a Circuit Court decision. 
The controversy was put at rest by the Supreme Court, which held 
(United States v. Fisk, 3 Wallace, 445) that bankers who sell Gov- 
ernment securities for themselves, but not for others nor for a 
commission, are not subject, under Act of June, 1864, to the duties 
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on “bankers doing business as brokers.” Many of our readers 
will also remember the important principle recently affirmed by the 
same tribunal in the Massachusetts liquor cases, — that the United 
States license does not protect a business illegal under State laws. 

The stamp tax yielded over fifteen millions in 1866 to five mil- 
lions in 1864. This is a convenient source of revenue, and not 
productive of harshness. Unstamped instruments are invalid, and 
penalties are imposed upon the maker and receiver, — that upon 
the latter being considered the greatest aid in enforcing require- 
ments. The instrument is to be cancelled by the maker at time of 
delivery. As the amounts in controversy are not large, the com- 
missioner’s regulations are generally accepted as law. One case 
has reached final decision at the highest tribunal (Lewis v. Campau, 
3 Wallace, 106), in which the Court refused to review the decision 
of a State court, that a deed of land was sufficiently stamped. The 
idea of making instruments void for want of stamps, when bona 
fide in all other respects, is repugnant to our general legislation, 
and has been reluctantly admitted. Congress passed remedial 
statutes from time to time, while the State courts have taken 
strong ground in favor of upholding such instruments. Unstamped 
instruments are not to be recorded. Stamps may be used indis- 
criminately, except proprietary stamps, which are in the nature of 
a tax on small sales. Official instruments and documents used by 
United States officers do not require stamps ; and a similar exemp- 
tion has lately been extended to State, county, town, and municipal 
governments. Certain other papers—such as soldiers’ claims — 
have also been exempted; to which the Act of 1867 adds, very 
properly, affidavits, legal proceedings, and probate letters and 
bonds, where the estate is valued at less than one thousand dollars. 
An unstamped instrument may, within twelve months from the 
date of issue, be brought to the collector, who will affix the stamps, 
and, if proper, add a penalty ; but intervening bona fide rights will 
not be thereby affected. Where the amount of duty is uncertain, 
the instrument may be brought to the collector for decision. The 
stamp tax is a favorite in Great Britain, where it has been in opera- 
tion since the time of William and Mary. 

Our limits forbid an extended notice of the lesser sources of 
internal revenue. These are the taxes on banks, railroads, and 
other corporations (including the tax on dividends), on gross re- 
ceipts of common carriers, on sales of brokers and auctioneers, on 
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salaries of Government officers, on legacies and successions, and 
the duty on carriages and other articles returned with income lists 
under what is known as “ Schedule A.”’ We note two decisions 
before passing from the consideration of this subject. The first is, 
that brokers, under Acts, June 30, 1864, and March 3, 1865, must 
pay duties on sales of stock and securities owned by themselves. 
The second, which is in conflict with Treasury regulations, and 
sufficiently important for an appeal, is to the effect, that undivided 
earnings of incorporated companies are not taxable as income. 
The former is United States v. Cutting, reported in 3 Wallace, 441; 
the latter, which permits dividends to be retained by corporations 
for years, so as to evade the present income tax, was first decided 
in the District Court of Connecticut, and is said to have been 
affirmed in one of the circuit courts.* 

Passing the whole subject in review, one is forcibly impressed 
with the multifariousness of the present internal revenue system. 
This fault, not confined to the more general features, extends to 
the details of administration. The whole law wants simplicity 
of arrangement. Penalties and provisos are to be found in ob- 
scure places. With each session of Congress, there are fresh 
experiments, and the whole system is remodelled every other year. 
Uniform administration of the law thus becomes almost impossi- 
ble. Yet political writers affirm, that trade can bear an excessive 
tariff better than a fluctuating one: while the heathen poet con- 
signed to the same eternal punishment with parricides and traitors, 
the statesman who continually made and unmade the laws. 

Nor has any thing else shown so completely the evils of our 
present system of political appointments. While the British excise 
officers, with less pay, serve their country honorably and efficiently, 
we lose millions each year, simply because our officers cannot be 
trusted. Such is the humiliating confession of the commissioner. 
It is not likely that any radical change in the system of civil 
appointments will prove permanent, so long as there are political 
parties: but whatever tends to elevate public sentiment in this 
respect, and to make political preferment the reward of honest 
and patriotic service is to be encouraged ; and on this public senti- 
ment alone can we rely. 


* The Commissioners’ Report, sent to Congress since this article was written, 
shows a loss in the aggregate receipts for the fiscal year of 1867. The whole expense 
of collection is not quite 3 per cent. ‘ 
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There is one consideration, which cannot be too strongly urged 
upon our present legislators. Vattel observes, that taxes ought to 
be regulated in such a manner “ that all the citizens may pay their 
quota in proportion to their abilities and the advantages they reap 
from the society.” However far this principle may be applied to 
direct taxes, political science has taught that preference should be 
given, under excise laws, to those articles by which the largest 
revenue may be raised with the least inconvenience. Nor does the 
Government assess equally simply because it puts out its feelers in 
every direction. Taxation is too delicate a subject for such treat- 
ment. An excise, fairly assessed and carefully collected, upon a 
few such luxuries as distilled spirits and tobacco, would be worth 
all the rest of the present list. On no subject are lovers of liberty 
so sensitive as that of their payments to Government. The Dutch 
burghers patiently endured persecution and imprisonment under 
the Duke Alva; but, when he attempted to levy the tenth penny, 
they rose in rebellion. Tonnage and poundage cost King Charles 
his head; and every American child knows the story of the stamp 
act. Domestic duties are the millstone of a political party. The 
loyal men of the land have endured their burdens with unexampled 
cheerfulness ; but the time is coming when Congress must deter- 
mine, not how much can be borne, but how much can be taken 
away. If the present system is to be permanent, it must be sim- 
plified and carefully adjusted. Oppressive legislation is succeeded 
by sweeping repeals. Disturbed industry fosters discontent, and 
discontent begets repudiation. The lawgiver must study facts and 
figures, and, abandoning all spasmodic efforts with the public debt, 
devote himself steadily and earnestly to the work of securing a 
moderate and certain revenue, holding fast by the sheet-anchor of 
national honor and good faith. If this be done, the energies of our 
people, and the vast resources, still undeveloped, of a nation already 
spanning the continent and penetrating the arctic regions, afford 
sure promise of a speedy return to hard money, nominal taxes, and 
an overflowing treasury ; blessings which, to us of this generation, 
looking back to the past, while emerging from a long and costly 
war, whose evils are present and whose good results are but faintly 
realized, seem tinged with the golden light of a fabulous age. 
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UNITED STATES DISTRICT COURT. 


District or SoutH CAROLINA. 


THE C. W. RING. 


Salvage. — Distribution between Owner and Crew. — Steamship. 


[The following case, involving a novel point as to the distribution of salvage, 
important to all interested in steamships, was decided by the Honorable George S. 
Bryan, District Judge for the District of South Carolina, sitting as referee before the 
organization of the District Court: — ] 


The question to be determined in this case is the distribution of the sum 
allowed for salvage between the owner of the salving ship, the Alhambra, 
and the salvors proper, the captain and officers and crew of the Alhambra. 

The decision of this question is referred to the undersigned by an order 
of Brevet Major-General Devens (the basis of these proceedings) of 
March 3, 1866, which orders that the sum of twenty thousand dollars, first 
proceeds of the sale of certain portion of the cargo of the brig C. W. 
Ring, be deposited in the First National Bank of this city, or with such 
other depositary as the parties interested may select, as the salvage of the 
said brig C. W. Ring and cargo, subject to the orders of the general com- 
manding the district, or his superior, and “to be paid into registry of the 
District Court of South Carolina, as a court of admiralty, when such court 
shall be organized. To be by it distributed to the claimants; or, if the 
parties interested shall agree upon an arbitrator to settle conflicting claims 
before such court is established, such fund then, upon the order of the 
major-general commanding as aforesaid, to be paid over to said arbitrator, 
or upon his award.” 

As such referee, authorized by this order, and agreed upon by said par- 
ties in a paper (also of the proceedings in this case of date 21st of March, 
A.D. 1866) signed by John C. Shaw for Oliver P. Hazard and others of 
the crew, and by William Alston Pringle for the owners of the Alhambra, 
I proceed to the consideration of the question involved. 

The facts which give character to this case are few and undisputed. 
The salved brig, C. W. Ring, from Galveston, Texas, with six hundred 
and twenty bales of cotton, James MeLean, master, in the month of Octo- 
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ber last was overtaken by violent gales, in which, to save her, her masts 
had to be cut down, and, coming to anchor, she lost both of her anchors, 
and was thus reduced to a very helpless condition. In this condition a 
jury-mast was erected, to which a foretop-staysail was bent. It was con- 
cluded to make the nearest port that could be reached; and on the morning 
of Tuesday, the 31st of October, at ten, a.m., she spoke the steamer Al- 
hambra, from New York, bound to Charleston, while in her course, which 
took the brig in tow, and brought her to the port of Charleston, where 
they arrived the same day at five, p.m., and the brig was made fast to the 
wharf. The brig was twenty-two miles from the bar when met by the 
Alhambra. 

The facts which occurred when the Alhambra took the Ring in tow 
were these: The Ring signalled the Alhambra, and the Alhambra ran down 
to her. The captain of the Ring asked the captain of the Alhambra 
where she was bound for. Answered, for Charleston. The captain of the 
Ring then asked for a tow to Charleston. Captain Benson, of the Alham- 
bra, then consulted Captain Edward L. Davenport, the pilot, then in com- 
mand of the Alhambra, whether it would be advisable to do so; if he could 
get the Alhambra in time to the bar. To which he answered he could. A 
hawser was then passed from the Alhambra to the Ring, and a hawser also 
from the Ring to the Alhambra. The hawsers were passed by a line from 
one vessel to the other. No boat was lowered, and none of the crew of 
the Alhambra went aboard the brig. The Alhambra was not delayed 
at all. The weather was fine: a little swell in the morning, but calm and 
growing calmer in the evening. 

It was proved by very reliable witnesses that the Alhambra, the salving 
ship (a steamer), was worth from one hundred and forty to one hundred and 
fifty thousand dollars, and her cargo from two hundred and fifty to three 
hundred and fifty thousand dollars; and, by the testimony of highly ac- 
complished engineers, one of them of the greatest authority, that her 
engine, of 340 horse-power, was worth from twenty to thirty thousand dol- 
lars ($20,000 to $30,000). It was also in evidence that steamers cost 
three times as much to run them as sailing vessels. 

It will have been seen, also, from the condition of the Ring, that, though 
not in actual peril, she was in an exposed position, and from her helpless- 
ness in case of a gale from the east, would have been subjected to all the 
dangers of a lee shore. ; 

The foregoing brief statement of facts presents all the elements which 
enter into the solution of the question, as to the respective merits and 
claims of the owners, and the crew of the salving ship, the steamer 
Alhambra. 

It is elementary, rudimental legal truth, that the crew are, in strictness, 
the only salvors, and that “the maritime law empowers a master to employ, 
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in a salvage service, a vessel under his command, and to put at hazard the 
interests of her owner; and it is for this reason only that, upon consider- 
ations of general policy, the owner is indemnified for the risk to which his 
property is exposed, by being, as it were, novated as co-salvor. The own- 
er’s claim to participate in the salvage reward rests always upon the risk 
and damage to which his property is or may be exposed, and no other 
ground.” — See Mason v. Ship Blaireau, 2 Cranch, 240; M’ Donough v. 
Dannery, 3 Dall. 188; Bond v. Brig Cora, 2 Wash. C. C. 80. 

To the same effect, writes Conkling in his work on Admiralty Jurisdic- 
tion, title “ Salvage” (the most recent American authority) : “ When, as is 
generally the case, salvage is effected by one or more vessels, the owners, 
though they cannot properly be denominated salvors, are entitled to a 
share of the salvage on account of the exposure of their property to 
danger and loss. Stoppage on the ocean to save the property of another, 
is a deviation from the voyage, which discharges the underwriters (The 
Henry Ewbank, 1 Sumner, 400; Bond v. Brig Cora, 2 Wash. C. C. 80), and 
for this risk incurred the owner is entitled to be indemnified.” “ But the 
law (says Judge Story) does not stop short with a mere allowance to the 
owner of an adequate indemnity for the risk taken. It has a more 
enlarged policy and a higher aim. It looks to the common safety and 
interest of the whole commercial world in cases of this nature; and it 
bestows upon the owner a liberal bounty and reward to stimulate him to a 
just zeal in the common cause, and not to clog his voyages with narrow 
instructions, which should interdict his master from any salvage service. 
The law has a nice regard to considerations of this nature, and it offers, 
not a premium of indemnity only, but an ample reward, measured by an 
enlightened liberality and forecast.” The Henry Ewbank, 1 Sumner, 400, 
425. This view of the subject is in accordance with that taken by Chief 
Justice Marshall, in delivering the opinion of the Supreme Court in a case, 
where he observes that the same policy which awards a liberal remunera- 
tion to captains and crews, ought to extend to all owners the same reward, 
for a service which deserves to be encouraged; and it is surely no reward 
to a man, made his own insurer without his consent, to return him little 
more than the premium he advanced. Mason v. Ship Blaireau, 2 Cranch, 
240. Mr. Justice Story also suggests that the extension to owners of the 
same principles of remuneration that are applied to officers and seamen, is 
further recommended by the strong inducement it furnishes to the latter 
“not to desert their own proper duty to their owner and his interests for 
selfish purposes, by making them share only in subordination to and in 
connection with those interests.” 

In the case of Mason v. Ship Blaireau, the Supreme Court adjudged to 
the owners of the salvor ship one-third of the amount of the salvage 
allowed. 
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In the case above cited, decided by Mr. Justice Washington, after grave 
consideration, he awarded to the owner the same proportion; and it was 
adopted by Mr. Justice Story in the case before him, not only as suitable 
to the circumstances of the particular case, but as, in his opinion, constitut- 
ing the true general rule of remuneration: not as a rule absolutely inflexi- 
ble, and not to yield to any extraordinary merits or perils or losses on 
the part of owners ; for cases may exist in which one-half might with pro- 
priety be allowed to the owner, as had sometimes been done. 

From these authorities, carrying with them the weight to be attached to 
the opinions of the most eminent Judges of the Supreme Court which the 
country has produced, it will have been seen that the seaman, as has been 
remarked, is in strictness the only salvor, and that the owner is only asso- 
ciated with him, and the privileges of a salvor conceded and extended to 
him, from considerations of equity and policy; and that, as between the 
salving ship or owner and the crew, unless in very extraordinary cases, the 
rule has been, and is, to give one-third of the salvage to the owner, and 
two-thirds to the crew. The mariner has the preference, and naturally and 
reasonably. He is the indispensable human agent by whom, in cases of 
actual danger, the salvage is, with displays of courage, hardship, suffering, 
enterprise, and skilful effort, effected ; and in cases where these displays are 
not called for, as in the case at present under consideration, he is the indis- 
pensable actor by whom the salving ship is governed and the work accom- 
plished. Not only so: the law favors him because of his very calling 
itself, which is one of habitual peril, exposure, and hardship. He is the 
rational, responsible guardian of all the immense property committed to 
the chances of the ocean. His presence simply, on the ocean, in all times 
of need, is at the cost of a life of unequalled dangers and hardships, and, 
at best, but poorly requited toil. Like a soldier in an enemy’s country, 
danger is his constant companion: he cannot sleep, but with his weapon in 
his hand, to be ready at any moment for a mortal assault. Not merely, 
then, for the efforts he may put forth on any particular occasion, but that 
he is the only one of the family of man, at unceasing and painful cost, ever 
present to extend aid in time of danger to person and property, does the 
law consider him with peculiar favor, and repay him with grateful and gen- 
erous rewards. 

If this, then, were a case in which the salvage was performed by a sail- 
ing vessel, under the precise circumstances, the law would not warrant 
more than the award of one-third of the salvage to the owner. 

But the introduction of steam and the employment of large steamers, 
under the practice in England, whilst it has not modified the principles, has 
varied the proportions of the salvage, distributable between the owner and 
the master and crew. From the greater costliness and efficiency of these 
instruments of salvage, the law looks upon them with favor, and recognizes 
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in the owner a benefactor who deserves to be specially rewarded for an 
outlay of capital so largely promotive of the interests of commerce and 
humanity. This practice of the court of admiralty in England has found 
sanction and recognition in one case in our country, and that occurred in 
our own waters, — the case of the Ship William Penn, to be found reported 
in 1 American Law Register, 584. This case recognized the practice of 
the courts of England as of obligation in the United States; and, since that 
case, this practice has the force of authoritative precedent, and addresses 
itself to us with the combined authority of law and policy and enlightened 
equity. When duly considered, this practice is only in substance a consid- 
erate application of the principles of the general law of salvage, as attempt- 
ed to be developed in what has heretofore been said. The owner, in these 
mighty machines so costly, has, whilst he has put so much more at stake, 
furnished to the ocean instruments proportionately more effective in giving 
speedy, certain, and prompt aid and rescue to imperilled life and property. 
His reward should be proportionate to the greater risk, and find also some 
increase in the greater service. ‘The prominent cases in which this prac- 
tice is illustrated and these principles enforced, are The Raikes, 1 Hagg. 
Adm. 246; The Earl Grey, 3 Wagg. Adm. 363; and The Beulah, 1 W. Rob. 
477. The first of these cases only furnishes the authority for the greater com- 
pensation of steamers than sailing vessels. It does not deal with the com- 
parative remuneration of the ship and the crew. The several portion of 
each is not stated in the judgment of the Court. Lord Stowell remarks, 
“This is a case of salvage service performed by the Monarch steam 
packet ; and it is the first case in which a compensation has been claimed, 
in this court, for the services of a vessel of this peculiar character. I am, 
therefore, inclined to give as much encouragement as possible to similar 
exertions, on account of the great skill and great power of vessels of this 
description.” There is no analogy in the two cases: it stops with the 
iistrument. The steamer was sent for to Dover, and was empty. The 
ship saved was an East Indiaman of much value; cargo worth about sixty 
thousand pounds. “She was in the Downs, — in a situation of actual appre- 
hension, though not of actual danger; she had solicited the attention of a 
Deal boat, — a class of boats, as is well known, very active and eminently 
useful in conducting vessels into Ramsgate harbor. She had removed the 
vessel from the sand upon which she had struck ; but still there was appre- 
hension of danger, and provision was therefore required for the future 
safety of the vessel. It was recommended that a steam vessel from Dover 
should be sent for: it, therefore, cannot be denied that the agency of a 
steamboat was highly useful and desirable. The boat has also merit from 
the alacrity with which she quits the harbor: she goes out, it would seem, 
at some risk, it being an hour after high water; and upon reaching the 
vessel lies by her all that night, —a night in the mouth of December, — 
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watching and attending her, and ready to perform any service that may be 
required the next day, when she transports her into Ramsgate harbor, 
The vessel was of great wealth; she resorted to the assistance of a steam- 
boat, after having resorted to one of lower species: so that, on the whole, 
I think, I should have given more than the Commissioners. One hundred 
and fifteen pounds does not seem to me an adequate reward; and I shall 
propose a moderate addition, by making the retribution two hundred 
pounds and the expenses of this appeal.” It will be observed that this 
case throws no light whatever on the relative value and remuneration of 
the ship and the crew. It is not certain that any was made. It is only 
sufficient to show the estimate in which such services were held and re- 
warded, and that a steamer should be more handsomely compensated. The 
case of The Beulah, when carefully read and its true meaning elicited, does 
not seem to furnish any help in solving the question proposed for our 
solution. The statement of the case is very brief, and cannot well be 
abbreviated with advantage. It is thus stated: “In this case the Court 
was moved to decree an apportionment of a salvage award amongst the 
owners, master, and crew of the steam tug Copeland, for services rendered 
to the vessel,—the Beulah. It appeared that the sum of £500 had been 
awarded by the court for the service in question, and this sum had been 
apportioned by the ship’s owners’ company, to which the steam tug be- 
longed, according to a scale of distribution laid down and adopted by the 
company in such cases. By this scale the company (as the owners of the 
Copeland) took to themselves £415; the master received £41. 13s. 6d.; 
the engineer £2 per cent poundage, besides his distribution share ; and the 
stokers and common seamen £4. 15s. 3d. per man. An act on petition 
was given in on behalf of four of the seamen, praying the Court to make 
a more suitable allotment. 

“The Court decreed the following apportionment: To the owners, £415. 
Os. 5d.; to the master, £28. 6s. 8d.; to the first mate, £10. 2s. 4d.; to the 
engineer, £10. 2s. 4d.; to the second mate, £8. 1s. 10d.; to three seamen, 
£8. 1s. 10d.; to one apprentice boy, £4. 0s. 11d.” 

The amount awarded to the owners of the tug, in this case, it appears, 
was nearly four-fifths. But it cannot escape observation that the captain 
and crew were rewarded for their service by a scale of distribution laid 
down and adopted by the company in such cases. So far as appears from 
the report of the case, it would seem that the captain and crew received as 
a body and were paid what they agreed to receive when they took service 
in the “ Shipowners’ Company.” No point seems to have been made as 
against the share of the owners. Their share remains undisturbed by the 
Court. The only change in the distribution was among the employees of 
the company. All that can be safely deduced from the case as reported 
is, that, as between the owners and the captain and crew, the scale of 
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distribution of the salvage, upon which they did business, and with refer- 
ence to which they engaged the services of their employees, was main- 
tained by the Court. It was a special contract, and governed by its own 
terms. No general rule can be deduced from it; and, as previously re- 
marked, it furnishes no precedent or help in the solution of the question 
before us. 

We now come to the case, — that of The Earl Grey, 3 Hagg. Adm. 363, 
—which is largely analogous to the one before us, and which, while it 
maintains the distinction taken in favor of “large steamers,” furnishes a 
valuable precedent as to the proportions of the salvage to be awarded to 
the owners, and the master and crew. The statement of the case is as 
follows: “ The Earl Grey, a vessel of 470 tons, on a voyage from Liver- 
pool to Africa, having been run foul of in St. George’s Channel, and her 
bowsprit and foremast carried away, was met, in this disabled state, with a 
signal of distress flying, on the 19th of August, by the Solway steamer 
(two engines, each of forty-five horse power), bound to Liverpool, and by 
her towed into that port. The towing occupied twenty-nine hours, and the 
value of the steamer was twelve thousand pounds, and that of the Earl 
Grey and her cargo about four thousand pounds. The facts were agreed 
upon. Sir J. Nicholl, observing upon the hopeless state of the vessel 
when the steamer came to her assistance, and the necessity of giving an 
ample reward to large steamers, decreed £900; and on a subsequent day, 
upon the application of the owners and mariners of the steamer, the 
learned Judge apportioned that sum, giving £450 to the owners, — being 
half of the whole, —on account of the value of their property, which had 
been put in some risk.” 

One-half of the salvage was given, under the circumstances and with ref- 
erence to the value of the two vessels, to the owners, —a larger amount 
than appears to have been given in any case which possessed the elements 
and character of salvage, which has been brought to our attention, or is 
known to us. 

Before making any remarks upon it, I will briefly allude to the case of 
The William Penn, which has been heretofore noticed, and which has been 
adduced as an illustration of the large reward given to the owners of steam- 
boats or steamships, in comparison with sailing vessels. The judgment in 
that case, all would admit, is an eminently sound one. Nearly five-sev- 
enths of the salvage was given to the owners of steamer Jasper. But 
the circumstances were in sharp contrast, rather than in analogy, to the case 
we are considering. The salving steamer was placed in the utmost peril. 
Her very existence was broadly staked in her adventure to save the Penn. 
Captain Hayden (one of the witnesses in the case) says he ran the Jasper 
until she was in seven feet water, her draft being five and a half. It was 
a stormy looking night, heavy sea and dark overhead. He had been a 
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mariner for thirty-three years. He considered the Jasper in great risk, — 
more so than he would ever run again to save property. He was acquaint- 
ed with the shoals. The Jasper’s stern was in the breakers. The sea’ 
broke and washed through her after gangways, stove in one of the dead 
lights, and, though the pumps were going all the time to keep the water 
under, she had a foot and a half water in her when she reached town. As 
bearing upon the risk taken by the owner of the Jasper, and the peril she 
was in, another test is remarked upon by Mr. Justice Wayne, in his pre- 
sentment of the case. He says, “In this instance, the presidents of two 
insurance companies in Charleston, accustomed to calculate marine risks, 
and well enough acquainted with the reef upon which the William Penn 
was run aground, to fourm a safe judgment of her danger, and the hazard 
to be run by a steam packet in the attempt to get her off, declare that they 
would not have taken a risk at all for such adventure, if any part of the 

duty was to be done in a night in February ; nor under any circumstances 

for less than a premium of twenty to twenty-five per cent. In such cases, 
then (remarks the Judge), the risk must always be run by the owner of 

the steamer, as it was in this by the owners of the Jasper.” And it may 

be well here to observe, that the danger was very unequally shared by the 

Jasper and her crew. She was in imminent danger, and they not. If in 

mid ocean, danger to the ship would be danger to the crew; but not so in 

a harbor, on the coast, or in the present case. The Jasper might have 

been broken to pieces on the shoal, for want of water. The crew could 

have remained aboard of her safe until taken off, or at any time could have 

retreated in safety in their boats. The wrecks that strew the beach of 

Sullivan’s and Long Islands are proof to show that vessels may be de- 

stroyed and no lives lost. 

After this careful review of the authorities, we are brought to the con- 
clusion, that the case we have to decide is different in many of its elements 
from any which appear in the books; and the one which is nearest it, 
and which can alone afford some approximation to a rule and a proper s0- 
lution, is that of Zhe Earl Grey. It is to be noted that in The Earl Grey, 
the salving ship was at “some risk,” the vessel saved was in a “ hopeless 
state” when the Solway steamer came to her rescue; that she was three 
times the value of the ship saved; that the towage took her twenty-nine 
hours, and she came within the category of “large steamers;” to whom 
there is “ necessity ” of giving an “ample reward ;” and the share of the 
salvage in point of fact given to the owner of said ship, under such cireum- 
stances, was “ one-half.” 

The case of the Alhambra, though like, was different in many of its ele- 
ments. It cannot be said that the C. W. Ring was in a “ hopeless state” 
when she signalled to the Alhambra. She was not in any immediate 
danger ; and it is reasonable to suppose that she might have got into harbor 
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without any help, or received timely help from some other quarter. But 
she certainly was in an exposed position, and might have been brought to 
imminent danger in a few hours, and before she could have received help. 
The fact that the gallant and devoted officers and crew, who had so nobly 
done their duty to her and her owners, —in the gale which they had with 
such peril and hardship survived, — thought it prudent to seek the aid of 
the Alhambra, is in itself the best evidence of the dangerous position of 
their brig, and the best measure of the merit of the services of the Alham- 
bra. The Alhambra, a steamer, and a “large steamer,” gave immediate 
aid; and from her characteristics as a steamer, and a very powerful steamer, 
made her rescue of the Ring prompt and certain, and in a few hours placed 
her and her very valuable cargo in perfect safety alongside of our wharves. 
Unlike a sailing vessel, the Alhambra was not subject to calms, or head 
winds, or the dangers of a lee shore. It. cannot be said that the service of 
the Alhambra was accompanied by any sensible danger, or that there was 
any appreciable risk to her and her cargo. The witnesses agree in the 
statement that “the weather was fine: a little swell in the morning, but 
calm, and becoming calmer and smooth in the evening.” The only appre- 
hension of danger, or of delay, was from not arriving at proper time for 
crossing the bar. But it is in evidence, when the captain of the Ring 
asked for “a line to Charleston,” the captain of the Alhambra (very pru- 
dently) consulted the pilot as to “whether it would be advisable to do 
so,—if the pilot could get the Alhambra in time to the bar.” He was 
answered, “I could.” Yet, though there was not any appreciable danger 
or risk, discoverable or encountered, in point of fact, by the Alhambra, and 
no delay or deviation from her voyage, which would have forfeited the 
policy of insurance of the Alhambra and her cargo, yet it cannot be ques- 
tioned if any accident in the infinite chapter of accidents had happened to 
the Alhambra, by reason of the brig attached to her; if in crossing the bar 
this appendage, by reason of any perverse current or eddy, or obstruction, 
had disturbed the steerage of the Alhambra, and brought her into trouble, 
—that her policy of insurance would have been forfeited, and that any loss 
that would have occurred, would have been thrown upon the owners. In 
this connection, it is proper to bring to view the facts that the steamer was 
worth from one hundred and forty to one hundred and fifty thousand dol- 
lars, and her cargo estimated at two hundred and fifty thousand to three 
hundred and fifty thousand dollars, and the expense of running such a ves- 
sel three times as much as a sailing vessel of the same tonnage. The 
engines of the Alhambra were worth from twenty-five to thirty thousand 
dollars, and were of three hundred and forty horse power. 

The peculiar claim to consideration in the apportionment of salvage, on 
the part of the owners, is based on the fact that the salving vessel was a 
steamer, and a “ large steamer,” and that there was risk to the large prop- 
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erty invested in her and her cargo, which the owners were responsible 

for. The vessel was a much more costly instrument than the Solway 
steamer; and the risk, though very slight, was something to the vessel and 
cargo. On these grounds, instead of one-half, the undersigned feels war- 
ranted, and thinks it just, that the owners should receive three-fifths 
of the salvage; and the master, officers, and crew two-fifths thereof: and 
he so awards. 

And in assigning the two-fifths to the officers and crew, though they did 
not put forth any peculiar effort, and were subject to no peculiar hardship 
in this particular case, they nevertheless, as in the instance of the officers 
and crew of the Solway steamer, did all that was necessary, and their 
whole duty. The responsibility was on the captain and pilot to wisely 
govern this noble ship, and on the engineers, firemen, and sailors to skilfully 
work her grand machinery. They were the true salvors; and this great 
ship was committed to them by the law and the well founded policy of all 
nations, as the instrument to accomplish their beneficent work. They were 
both necessary and indispensable to the result. If the reward for the 
special service is large and liberal, it should be remembered that it was 
achieved on the theatre of which the mariner alone knows the terrible 
perils, the unequalled hardships, and the constant anxieties. He had 
reached the spot to do this very service through a gale which had rendered 
helpless his brother sailors, and nearly wrecked their vessel and drowned 
them, Every owner of property committed to the sea, every shipowner 
especially, is interested in the last degree in seeing to it that the law of 
salvage be maintained in its strictness, and that the mariner should have 
the most liberal reward for his services; and if he comes to luck, should 
be glad of it ; and if there be any perquisites in his hard life, should rejoice 
at it, and see that he gets them. And if this case, both as to the owners 
and the master and the crew, should partake of this character, it will not 
be matter of regret either as to the owner, who, at such cost, has put such 
a noble ship on the ocean, subject to the thousand risks of the sea, or as to the 
master, pilot, and crew, who, living a life of hardship, have, as in this case, 
in perfect fidelity and prudence, done their whole duty to their owners and 
all the interests committed to their care. 

In a special award, the referee will make the allotments of the master, 
officers, and crew of the Alhambra. 

He cannot sign this paper without making the acknowledgment, that the 
eminent counsel engaged in this cause, Messrs. Pringle and Porter for the 
owners, and Mr. Magrath for the officers and crew, in their ample and 
learned citation of authorities, and their acute and able expositions of the 
law and its philosophy, have left him nothing to attempt but to weigh their 
suggestions and hold the scales between them. He has given to all their 
citations of the law the most careful consideration, and endeavored to profit 
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by their argument, urged with marked zeal, ability, and eloquence. In a 
case of novel impression, without precedent, he has endeavored to hit the 
truth and do exact justice, — so hard to do under such circumstances, and, 
when done, so difficult to commend to the judgment of all. His best, anx- 
jous, earnest endeavor to attain this result is in the award he has made. — 
Greorce S. Bryan. 
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DIGEST OF THE ENGLISH LAW REPORTS. 


DIGEST OF THE ENGLISH LAW REPORTS FOR AUGUST, 
SEPTEMBER, AND OCTOBER, 1867. 


Action. — See Contract, 1; Drrecrors, 1; Hicuway, 2. 


ADMIRALTY. 

1. By 24 Vict. ec. 10, § 4, the admiralty has jurisdiction over any claim for 
building a ship, if, at the time of the institution of the cause, the ship is under 
arrest of the court. After the building, but before the arrest, of a ship, the plain- 
tiffs, the builders, assigned their claim to A.; they afterwards executed a com- 
position deed for the benefit of their creditors. The ship having been arrested, it 
was held, that the plaintiffs could sue, as trustees for A., notwithstanding the 
composition deed; since the assignment to him carried with it all rights of 
action, which, though inchoate at the time, might subsequently become complete. 
— The Wasp, Law Rep. 1 Adm. & Ecc. 367. 

2. Plaintiffs beyond the jurisdiction of the court, in a cause of possession, 
though liable to give security for costs, will not be required, as a general rule, 
to give security for damages. — The Mary or Alexandra, Law Rep. 1 Adm, & 
Ecc. 335. 

See Cottisiow; Prioriry, 2, 3; Surp, 1. 


ApvuLtery. —See MARRIAGE. 
AGENT. — See PRINCIPAL AND AGENT. 
AGREEMENT. — See ConTract. 
AppgaL. — See Equiry PLEapING anp Practice, 3. 
ARBITRATION. —See AwarpD. 
ASSIGNMENT. — See ApMIRALTY, 1. 
ATTACHMENT. — See ForeiGN ATTACHMENT. 


AWARD. 
A statute directs that an arbitrator shall make his award within a certain time 
after he ‘‘ shall have entered on the reference.” Held, that an arbitrator enters 
on a reference, not when he accepts the office, or gives notice of his intention to 
proceed, but when he enters into the matter of the reference, either with parties 
before him or ex parte. — Baker v. Stephens, Law Rep. 2 Q. B. 523. 
Bankruptcy. 

1. Semble, that the rule that securities held by a banker against his accept- 
ances are available to the bill-holders, if both acceptor and drawer are insol- 
vent, does not apply where the drawers owe the acceptors more than the amount 
of the bills, at least if the acceptors have a general lien on securities deposited 
with them. — Hickie & Co.’s Case, Law Rep. 4 Eq. 226. 

2. A trader, being indebted to the defendant, gave him his acceptance for the 
amount due. Three days before the acceptance was due, he agreed to give the 
defendant a bill of sale of all his goods, in consideration of the defendant taking 
up the acceptance, and in order to cover any further advance by the defendant. 
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The defendant took up the acceptance, and afterwards advanced the trader a 
further sum. The bill of sale was subsequently executed, whereby all the per- 
sonal estate of which the trader was or should in future become possessed was 
assigned to the defendant as security. Less than a year after the date of this 
bill of sale, but more than a year after the date of the agreement to give it, the 
trader was adjudicated bankrupt. In trover for the goods by the assignee: 
Held, that the bill of sale gave the defendant a good title as against the plaintiff, 
both as to the goods acquired before and after the date of the agreement. — 
Mercer v. Peterson, Law Rep. 2 Ex. 304. 

3. A. delivered to B. a policy of insurance on his own life, as a security for 
a loan, intending to give B. an interest in the sum insured. No notice of the 
transaction was given to the insurance office. Held, that the policy remained in 
the order and disposition of A., and that on his bankruptcy his assignee could 
recover it from B. — Green v. Ingham, Law Rep. 2 C, P. 525. 

4, A. transferred to B., as security for a debt, certain shares in a mine, and 
covenanted to indemnify B. from all liabilities that might accrue in respect of the 
shares. A. became bankrupt, and B. was compelled, as shareholder, to pay 
debts of the company which had accrued before A.’s bankruptcy. Held, that B. 
was not a ‘‘ surety, or liable for any debt of the bankrupt,” nor was A.’s liability 
under the covenant ‘‘a liability to pay money on a contingency ” within the 12 
& 13 Vict. ¢. 106, §§ 175, 178; and that therefore A.’s liability on the covenant 
was not barred by his discharge in bankruptcy. — Betteley v. Stainsby, Law Rep. 
2C. P. 568. 

See PartNersuip; Priority, 1. 


Bastarpy. 

A dismissal of a bastardy summons on the merits is no bar to a second appli- 
cation, if the dismissal was obtained on false evidence. — The Queen v. Gaunt, 
Law Rep. 2 Q. B. 466. 

Brit or Lapre. 

A bona fide assignee for value of a bill of lading is entitled to the goods 
named therein, if he had no notice of fraud or insolvency in the person assigning 
to him, and if such person had authority to transfer the bill of lading. — The 
Argentina, Law Rep. 1 Adm. & Ece. 370. 


Brits Notes. 
Declaration on the common counts. Plea, that the defendant, with the plain- 
tiffs’ consent, had delivered a note on account of the debt to C., who still held it. 
"Replication, on equitable grounds, that C., at the time of the delivery, had been 
and still was a trustee of the plaintiffs, who were alone beneficially interested in 
the note, of which the defendant had notice, and that the note was overdue and 
unpaid. Held, a good replication. — National Savings Bank v. Tranah, Law 
Rep. 2 C. P. 556. ° 
See Bankruptcy, 1; Company, 2. 


Bonp. — See Principat anp Surety; Priority, 3. 
Borromry Bonp. —See Priority, 3. 
Cnarity. — See Morrmarn. 
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CuartTer Parry. 


1. A charter party provided that the ship should proceed to Sulinah, and 
there load a full cargo of grain; the cargo to be brought alongside the ship at 
the charterers’ expense and risk; thirty days to be allowed for loading and 
unloading ; detention by ice not to be reckoned as laying days. There are no 
storehouses at Sulinah; but the grain shipped there is kept at places higher up 
the Danube, is brought by lighters down the river, and is unloaded into the ships, 
Six days after the charterer had notice that the ship was ready to load, but before 
any cargo had been supplied, the river immediately above Sulinah became frozen 
over, and so remained for two months, the port itself remaining open. Held 
that as from the circumstances of the port the cargo had to be brought down the 
river after the arrival of the ship, ‘* detention by ice” extended to detention of 
the lighters in the river, and the shipowner could not recover damages for the 
time the river above Sulinah was frozen. Held, also, that the shipowners igno- 
rance of the circumstances of the port did not affect the question, nor did the 
fact that the charterer by greater diligence might have loaded the ship before 
the river was frozen, as he was entitled to all the laying days. — Hudson v. Ede, 
Law Rep. 2 Q. B. 566. 

2. By a charter party for a voyage the cargo was to be loaded and discharged 
with all dispatch, and freight to be paid on delivery; ‘* the charterer’s liability 
to cease when the cargo is shipped, if the same is worth the freight on arrival at 
the port of discharge ; the captain having an absolute lien on it for freight, dead- 
freight, and demurrage, which he, or owner, shall be bound to exercise.” The 
cargo was shipped, and was worth the freight on arrival at the port of discharge. 
Held, that the charterer was not liable to the shipowner for delay in loading the 
vessel. — Bannister v. Breslauer, Law Rep. 2 C. P. 497. 

3. The defendant chartered a ship to proceed to P., and there load “a full 
and complete cargo,” “‘ fire, &c.,” as usual, excepted. After part of the cargo 
was on board, and while a part of the residue was lying alongside, the ship 
caught fire, the fire was put out by scuttling the ship, and the damaged cargo 
was necessarily sold by the master, who also forwarded by another ship the por- 
tion then lying alongside. After the ship had been repaired, she was tendered 
to the defendant, but he refused to load any more cargo. Held, that he was 


not exonerated from his obligation to load a full cargo. —Jones v. Holm, Law 
Rep. 2 Ex. 335. 


See Freicurt. 
Copici.— See WILL, 4 


CoLuiston. 

1. When a collision takes place in which both vessels are to blame, the mas- 
ter and crew of one cannot sue for salvage for having saved the cargo of the 
other from the perils resulting from the otininn. — Cargo ex Capella, Law Rep. 
1 Adm. & Ecc. 356. 

2. If the crew of a ship have contributed to a collision by not keeping a suffi- 
cient lookout, though the pilot is also to blame, yet the owners are liable. — The 
Velasquez, Law Rep. 1 P. C. 494. 


3. If a ship,bound to keep her course under the 18th sailing rule, justifies her 
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departure under the 19th rule, she must show not only that her departure was 
necessary to avoid immediate danger, but that the course adopted by her was 
reasonably calculated to avoid that danger. — 7'he Agra and Elizabeth Jenkins, 
Law Rep. 1 P. C. 501. 


Company. 


1. If an injury to an individual, caused by the act of a company, would not 
have been a ground for damages before the company obtained statutory powers 
to do what caused the injury, it cannot (except expressly so provided) be a 
ground for compensation when caused by something done in the exercise of those 
powers. R. was the occupier of a public house on a public footpath. A railway 
company, under its statutory powers, temporarily obstructed streets leading to 
the footpath, so as to make access to the house inconvenient. The jury found 
that R. had sustained damage by the interruption to his business. Held (per 
Lorp CuEetmsrorD, C.; and Lorp Cranwortn), that R. was not entitled to 
compensation. 

Per Lorp Wrstsury (dissenting). —The words of the statute, ‘ injuriously 
affected,” do not mean wrongfully in the sense of unlawfully, but ‘‘ damnously,” 
that is, injuriously, affected in the ordinary sense of the word ; and trade carried 
on in particular premises is included in the ‘ interest” of the occupier, and if 
injuriously affected is a subject of compensation. — Ricket v. Metropolitan Rail- 
way Co., Law Rep. 2 H. L. 175. 

2. A company was formed for the purpose of buying the right to make a 
foreign railway, and of forming a société anonyme to construct it. The memoran- 
dum and articles stated that the company might do whatever they thought inci- 
dental or conducive to the main object, and that the directors might do all things 
and make all contracts which, in their judgment, were necessary and proper to 
effect it. Held, that the right to issue negotiable paper, though not to be 
inferred from the nature of the company’s business, was yet conferred by the 
general words in the memorandum and articles. — Peruvian Railways Co. v. 
Thames and Mersey Marine Ins. Co., Law Rep. 2 Ch. 617. 

See Contract, 2; Directors; PrincipaL anp AGENT; ULTRa ViREs. 
Composition DEED. — See Apmira.ty, 1. 
ConcEALMENT. — See INsuRANCE, 3, 4. 
Conpition. — See Sar. 

ConsIDERATION. — See Contract, 2. 


ConTRACT. 


1. Though a contract involving personal confidence is ended by the death of 
the party confided in, it is not so rescinded as to take away a right of action for 
instalments of pay already vested. — Stubbs v. Holywell Railway Co., Law Rep. 
2 Ex. 311. 

2. A company, already carrying the mails under contracts with the govern- 
ment of New Zealand, issued a prospectus, offering to issue ‘‘new shares, in 
order to enable the company to perform the contract recently entered into with 
the government of New Zealand for a monthly mail service.” K., induced by 
this statement, took some of the new shares. The contract alluded to in the 
prospectus had been made with the agent of the New Zealand government, both 
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the company and the agent believing he bad authority to make it; but it turned 
out that he had not, and the government repudiated it. Held, that as the mis- 
representation was innocent, it did not entitle K. to rescind his contract for 
shares, since it did not affect the substance of the matter, K. having got shares 
in the very company in which he had applied for them, and which shares were of 
considerable value. — Kennedy v. Panama, &c., Mail Co., Law Rep. 2 Q. B. 
580. 


See Cuarter Party; Directors, 1; Sate; Sure, 2; Utrra Vines. 


Corporation. — See Company. 
Costs. —See Apmmatry, 2; Equity PLeapinG anp Practice, 3; Wit, 2. 
Covenant. —See Bankruptcy, 4; Utrera Vires. 


Custom. 


The owners of a fishery, had, since the reign of Elizabeth, granted for a 
reasonable fee licenses to fish, to all inhabitants of certain parishes who had 
served seven years’ apprenticeship. In an action by one so qualified against the 
owners for not granting him a license on payment of the usual fee, held, that as 
every act of fishing had been by license, there had been no enjoyment as of 
right so as to give rise to a custom. Semble, that it is no objection to a custom 
that it requires a reasonable fee, and not a fee of fixed amount. — Mills vy, 
Mayor, &c., of Colchester, Law Rep. 2 C. P. 476. 

Damaces. —See Apmiratry, 2; Carrer Party, 1; Company, 1; 

way, 2; Snip, 2; SLANDER. 

Depication. —See Hicuway, 1. 


DEED. 
A., owning an undivided moiety of a messuage in R. Street, in fee, and having 
a lease of the other moiety with a covenant not to assign without license, by deed, 
reciting that he was seized in fee of the messuage in R. Street, and was also pos- 
sessed of two leascholds, one in N. Street, the other in C. Street, mortgaged in 
fee all his estate and interest in the messuage in R. Street, in the most general 
words, and also granted to B. an underlease of the premises in C. Street, and 
covenanted to assign to B. the premises in N. Street, as security for a debt. 
Held, that the undivided moiety in fee which A. had in the messuage in R. Street 
alone passed by the deed, and not his leasehold interest in the other moiety. — 
Francis v. Minton, Law Rep. 2 C. P. 543. 
See Insurance, 1. 


DEvISsE. 


1. If an estate is given to A. for life, and the remainder to the ‘‘ issue” 
is accompanied by words of distribution, and by words which would give an 
estate in fee or tail to the issue, A. has only a life estate, and this whether 
the estate in fee or tail to the issue is given expressly or by implication. 

By will made in 1806, the testator gave lands to A. for life, and after his death 
“*to the use of all and every the issue, child, or children of A., in such shares, 
manner, and form as A. shall appoint;” and ‘in default of such issue” over. 
Held, that as A. had power to appoint to his children in fee, they would ‘take by 
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implication, in default of appointment, an estate in fee, and that therefore A. 
had a life estate only. — Bradley v. Cartwright, Law Rep. 2 C. P. 511. 

2. Devise of house to my nieces, L. and E., and to their children, and, if — 
they have none, to W. and his children, “the furniture to go with the house.” 
Neither of the nieces had any children at the date of the will. Held, that the 
gift of the furniture was a sufficient reason for not vesting estates tail in the 
nieces, and that they took the house and furniture for their lives, with immediate 
remainders to the children of each. — Grieve v. Grieve, Law Rep. 4 Eq. 180. 

See Lecacy; Trust, 1; Wit, 4. 

Directors. 


1. Where a person who has been drawn into a contrdct to purchase shares by 
the fraudulent misrepresentations of directors, brings a suit to rescind the con- 
tract, the misrepresentations are imputable to the company. But if such person, 
instead of seeking to set aside the contract, sues for damages for deceit, he can 
maintain such action only against the directors, and not against the company. — 
Western Bank of Scotland v. Addie, Law Rep. 1 H. L. Se. 145. 

2. If the articles of a company do not prescribe how many directors shall be a 
quorum, the number who usually act in conducting the business will be a quo- 
rum. A forfeiture of shares by two out of six directors held valid. — Lyster’s 
Case, Law Rep. 4 Eq. 233. 

Discovery. —See Propuction or Documents. 
Distress. — See LanpLorp aND TENANT, 1. 
Divorce. — See Huspanp anp WIFE. 

Domicit.— See RESIDENCE. 

EaseMENT. —See Way. 


EccresiasticaL Law. 

The consecration of a church extends to the vaults beneath. The officiating 
clergyman need not stand on consecrated ground while performing the burial 
service. — Rugg v. Kingsmill, Law Rep. 1 Adm. & Ecc. 343. 

Entry. — See LANDLORD AND TENANT, 1. 
Equiry. — See Ingunction. 


Equity PLEADING AND PRACTICE. 

1. The United States of America can sue in that name in the English chan- 
cery without putting forward any public officer who could be called on to give 
discovery on a cross-bill. — United States of America v. Wagner, Law Rep. 2 
Ch. 582. 

2. An order of revivor, obtained by one defendant after the death of another 
defendant subsequently to decree, is irregular, unless notice has been given to 
the plaintiff, even though the plaintiff is a trustee having no substantial interest 
in the suit. — Stratford v. Baker, Law Rep. 4 Eq. 256. 

3. The court of appeal in chancery agreeing with the conclusion of the court 
below, but disagreeing with the reasons given for it, the appeal was dismissed 
without costs. — Peruvian Railways Co. v. Thames and Mersey Marine Ins. Co., 
Law Rep. 2 Ch. 617. 

Estate Tart.— See Devise. 


Estorret.— See Bastarpy; LanDLORD aND TENANT, 2. 
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EvIvENceE. 


When a deceased person is proved to have stated that A. was her sister, 
she is to be presumed to have meant that A. was her legitimate sister, unless 
something appears to the contrary. — Smith v. Tebbitt, Law Rep. 1 P. & D, 
354. 

See Higuway, 1; Marriace; Propuction or Documents; Wit, 1. 


ForreiGn ATTACHMENT. 

Foreign attachment cannot be maintained in the Lord Mayor's court, where 
no one of the parties is a citizen or a resident in London, and where neither the 
debt of the original debtor nor that of the garnishee arose in the city. — Mayor, 
&c., of London v. Cox, Law Rep. 2 H. L. 239. 


Foreien Statre.— See Equity PLEapDING AND Practice, 1. 


Forrerrvre. 

A testator appointed some and devised other real estate to his wife for life, and 
immediately after her death to his son, with a proviso that, if his wife should 
do any thing whereby she should be deprived of the control over the rents and 
profits, so that her receipt alone should not be a sufficient discharge for the 
same, her estate should determine as effectually as it would by her actual decease. 
The widow married again, without making any settlement. Held, that her inter- 
est was forfeited, and that the remainder in the appointed as well as in the de- 
vised estates was accelerated. — Craven v. Brady, Law Rep. 4 Eq. 209. 


FREIGHT. 


1. A. chartered a ship from a foreign port home with a full cargo, but, he not 
being able to supply the cargo, the owners agreed to cancel the charter party and 
seek another cargo, on A. guaranteeing a ‘‘sum of £900 gross freight home.” 
The owners procured a cargo whose estimated freight would have been £556, 
but the ship was lost on the voyage. Held, that the owners could recover from 
A. the difference between the estimated and guaranteed freights. — Carr v. Wal- 
lachian Petroleum Co. (Exch. Ch.), Law Rep. 2 C. P. 468. 

2. By a charter party it was agreed that a ship should sail to B., there load a 
full cargo of cotton, proceed with it to L., and deliver the same; on being paid 
freight at ‘‘ 75s. per ton of 50 cubic feet delivered, the freight to be paid on 
delivery.” The ship received at B., and carried to L., a full cargo of cotton, 
which was packed, as is customary, in compressed bales, and expanded greatly 
on being unloaded. Held, that freight was payable on the measurement when 
shipped (Exch. Ch.).— Buckle v. Knoop, Law Rep. 2 Ex. 333. 

GarRNISHEE. —See Foreign ATTACHMENT. 
GENERAL Worps.— See Company, 2; Deep. 
Girt. —See Trust, 2. 

_ Guaranty. —See Freieut, 1. 


1. To prove that a way was public, evidence was given of acts of user extend- 
ing over seventy years, but all the time the land crossed had been on lease. The 
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judge told the jury that they might, if they thought proper, presume from these 
acts a dedication by the defendant or his ancestor at a time prior to the lease, 
Held, no misdirection. — Winterbottom v. Lord Derby, Law Rep. 2 Ex. 316. 

2. In an action for obstructing a public way, the plaintiff proved no damage 
peculiar to himself beyond being delayed several times in passing along it, and 
being obliged, in common with every one else attempting to use it, either to go 
by a less direct way or to remove the obstructions. Held, that he could not 
maintain the action. — Jb. 


HussanD AND WIFE. 


At the date of a decree of dissolution of marriage, the wife was entitled to a 
reversionary interest in a sum of stock, which had been the subject of a post- 
nuptial settlement. Afterwards the fund fell into possession, but before the 
divorced wife actually recovered it, she died. Held, that the rights of the hus- 
band depending on the marriage contract, ceased at the date of the decree, and 
that the executors of the divorced wife were entitled to the fund. — Wilkinson v. 
Gibson, Law Rep. 4 Eq. 162. 

See ForrerrureE; MarriaGe; Trust, 2; Wit, 5. 


INJUNCTION. 

A bill was filed ‘to restrain a railway company from placing an obstruc- 
tion, partly on a public way and partly on the land of the plaintiffs, a rival 
railway company, so as to block up the access to a station of the plaintiffs, and 
alleged that the injury caused by the continuance of the obstruction would 


be irreparable, and that the act was done without any color of title. On demur- 
rer, held, that this was a case in which the court would enjoin trespass by a 
stranger. — London and N. W. Railway Co. v. Lancashire and Yorkshire Rail- 
way Co., Law Rep. 4 Eq. 174. 


INSURANCE. 

1. A policy, purporting to be ‘‘ signed, sealed, and delivered,” binds the 
insurers, though it remains in their possession. The insured need not formally 
accept or take it away, if nothing else remains to be done by him. So, held, by 
the House of Lords (Lorp CuELMsrorb, C.; and Lorp Cranworts), revers- 
ing the decision of the courts of Exchequer Chamber and Common Pleas. — 
Xenos v. Wickham, Law Rep. 2 H. L. 296. - 

2. An insurance broker, employed to procure a policy, has no implied author- 
ity to direct the insurers to cancel it. — Jb. 

3. The plaintiff in Liverpool employed an agent at Smyrna to buy and ship 
goods. The agent shipped goods on a vessel which sailed Jan. 23, but was 
stranded the same day. The cargo became a total loss. The agent learned the 
loss on Jan. 24, and on the next post day informed the plaintiff of it by letter, 
but purposely abstained from telegraphing, in order that the plaintiff might not 
be prevented from insuring. The plaintiff, on Jan. 31, without any knowledge 
of the loss, effected an insurance. Held, that he could not recover against the 
underwriters. — Proudfoot v. Montefiore, Law Rep. 2 Q. B. 511. 

4. In May, 1864, the Confederate cruiser, the Georgia, put into Liverpool, 
where she was dismantled ; this fact was then known to the defendant, an under- 
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writer at London. At Liverpool she was bought by the plaintiff and converted 
into a merchant vessel. In August, 1864, the plaintiff, through a broker, insured 
the vessel with the defendant. The particulars furnished by the plaintiff were; 
Georgia, SS., chartered on a voyage from Liverpool to Lisbon and back. The 
vessel sailed, and was immediately captured by a United States frigate. In an 
action on the policy, the defendant set up the concealment of the fact that the 
Georgia was the late Confederate cruiser, and therefore liable to capture. The 
jury found that the defendant did not know that the Georgia, which he was 
insuring, was the Confederate cruiser; but that he had, at the time of insuring, 
abundant means of identifying the ship from his previous knowledge coupled 
with the particulars given by the plaintiff. Held, that the defendant was entitled 
to a verdict. — Bates v. Hewitt, Law Rep. 2 Q. B. 595. 
See Bankruptcy, 3; Stamp, 1. 
Interest. — See Venpor aND Purcuaser OF Estate. 
Jot Tenancy.—See Wit, 3. 
JurispicTion. — See ForeiGN ATTACHMENT ; PROHIBITION. 


LANDLORD AND TENANT. 


1. An entry to distrain by opening a window, which is shut but not fastened, 
is illegal. A., the landlord’s agent, went with a warrant of distress to the 
demised premises, the front door of which he found fastened. Later in the day, 
a man in the employ of the landlord was allowed by the tenant to enter at the 
front door, and go through another door into the area, in order to repair the 
grating over the area, which was in a dangerous state. While the repairs were 
going on, the tenant left the house, having fastened both doors, and the man 
could not get out of the area. A. suggested to him to try a closed window which 
opened on the area. The window was unfastened, the man pulled down the sash, 
got into the house, and unfastened the door from the inside. A. then entered 
and distrained. Held, that it was one transaction, and the distress was unlawful. 
— Nash v. Lucas, Law Rep. 2 Q. B. 590. 

2. A. let land to B. as tenant from year to year. B. continued to hold for 
several years after A.’s title had determined, paying rent to A., and at length 
gave up possession on notice to quit from A. After the determination of A.’s 
title, but before B. had given up possession, B. underlet to C. C. paid rent to 
B. as long as B. held, but afterwards paid rent to no one. In ejectment by A. 
against C., after B. had given up possession, held, that it might be presumed, 
as matter of fact, that a new tenancy, from year to year, had been commenced 
by B. after A.’s title had ceased, and that C., therefore, could not dispute A.’s 
title. — London and N. W. Railway Co. v. West, Law Rep. 2 C. P. 553. 


Lease. —See LanpLorp anp TENANT, 2; Mortman, 2; WATERCOURSE. 


Leraacy. 


1. A testatrix by will appointed her real and personal estate to trustees on 
trust to sell part, and hold the proceeds and all the trust moneys and personal 
estate on trust to pay the legacies thereinafter given ; and after payment thereof, 
to pay an annuity to P. for life, unless he should become entitled to the legacy 
thereinafter mentioned, and subject thereto in trust for H. for life, and after her 
death in trust for her children, and if no children, in trust, to sell the estates not 
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already sold, and out of the proceeds to pay to P., his executors, administrators, 
and assigns, the sum of £20,000 in lieu of the annuity, and hold the residue in 
trust for the children of G. P. died before H., and on H.’s death the real estate 
then remaining unsold was insufficient to raise £20,000. Held (1), that the leg- 
acy was payable to P.’s representative ; (2) that it was a demonstrative legacy, 
and payable out of the general estate. — Hodges v. Grant, Law Rep. 4 Eq. 140. 
2. Testator, after giving several sevenths of his personal estate to his living 
brothers and sisters ‘‘and their heirs and assigns” respectively, gave another 
seventh ‘‘to the heirs and assigns of my late sister D., now deceased.” Held, 
that the persons entitled to this last seventh were the statutory next of kin of D. 
at her death. — Newton's Trusts, Law Rep. 4 Eq. 171. 
See Devise, 2; Morrmarn; Trust, 1; Wit, 3, 4. 
LisEL. —See SLanpDER. 
License. — See Custom. 


MARRIAGE. 


In Scotland, a connection commencing in adultery may become, on the parties 
becoming at liberty to marry, matrimonial by consent, and habit and repute are 
evidence of such consent. — The Breadalbane Case, Law Rep. 1 H. L. Sc. 182. 

See ForFEITuRE. 


Marriep Woman. —See Hussanp anp WIFE. 
MarRsHALLING oF Assets. — See Priority, 3. 
Master. — See Prioriry, 3. 

Master anp Servant. —See Principat AND AGENT. 
MIsREPRESENTATION. —See Contract, 2; Directors, 1; Iysurance, 3, 4. 
Morteace. — See Priority, 2. 


MorrMarn. 


1. A legacy charged on land, while unpaid, is within the statute of mortmain, 
and cannot be bequeathed by the legatee to a charity. — Brook v. Badley, Law 
Rep. 4 Eq. 106. 

2. A. demised the minerals under certain lands in consideration of a surface 
rent and of a fixed sum, payable in half yearly instalments till the whole was 
paid, with powers of distress and re-entry in default of payment. At A.’s death 
one instalment was due and unpaid. Held, that it was in the nature of rent 
and not of unpaid purchase money, and could therefore be bequeathed by A. 
to a charity. — Ib. 

NEGLIGENCE. — See 2. 
— See Priority, 1. 
Nuisance. —See Higuway, 2. 
Parties. — See Equity PLeapineG Practice, 1. 


PaRTNERSHIP. 

1. B., a banker, formed a partnership with M. and P., merchants, under the 
firm of M. & Co., and by the partnership deed B. and M. mutually covenanted 
to bring £6,500 each into the business. There was a subsidiary agreement that 
B. should accept bills for the firm at a commission, and that the firm should nego- 
tiate them and keep B. in funds to meet the acceptances. B., M., and P. all 
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became insolvent. M., on behalf of M. & Co., claimed to prove against B.'s 
estate for £5,000 due to the firm on their current account, and for £2,700 due 
to M. on the covenant in the deed for capital not brought in by B. Held, (1) 
that the dealing between B. and M. & Co. was not such a separate trade as to 
allow the firm to prove against a partner’s estate, and that the fact that all the 
partners were insolvent, and therefore had no personal interest made no differ- 
ence; (2) that the sum due on the covenant being due on account of the part- 
nership could not be proved by one partner against the estate of another, at least 
till the taking of the partnership accounts. — Ez parte Maude, Law Rep. 2 Ch. 
550. 

2. When one partner allows the other bona fide to carry on the business osten- 
sibly as his own, on the bankruptcy of the latter, the dormant partner's share in 
the partnership stock in trade does not pass to the bankrupt’s assignees, as in the 
possession, order, or disposition of the bankrupt, as reputed owner, with consent 


of the true owner (Exch. Ch.). — Reynolds v. Bowley, Law Rep. 2 Q. B. 474. 
See Stamp, 2. 


Patent. 

1. If the utility of a patent has not been tested by actual employment during 
fourteen years, a very strong presumption is raised against its utility, which can 
only be rebutted by the very strongest evidence.—Jn re Allan’s Patent, Law 
Rep. 1 P. C. 507. 

2. A patentee, residing in America, gave his agent in England half the royal- 
ties. On an application for extension of the term of the patent, held, that in 


estimating the patentee’s profits, such half was to be deducted. — In re Poole’s 
Patent, Law Rep. 1 P. C, 514. 

3. Under the 15 & 16 Vict. c. 83, § 25, an extension may be granted of the 
term of a patent taken out first in England, though a patent has been obtained 
for the same invention in a foreign State, which would expire before the end of 
the extended term. Secus, if the patent was first obtained abroad by a foreign 
subject, and afterwards taken out in England. — Jb. 

PayMENT. —See anp Notes. 
Prenatty.—See VENDOR aND PurcHaser or Estate. 
Pitot. — See Coniston, 2; Suir, 1. 
Pieapinc. —See Bitts anp Notes; Equity PLEapinG anp Practice, 1, 2; 
PRINCIPAL AND SURETY. 
Power. —See Devisr, 1; Forrerrure; Trust, 2. 
Practice. — See Apmiratty, 2; Equiry PLEADING AND Practice; Prout- 
BITION ; PROBATE PRACTICE. 
Precatory Worps.— See Trust, 1. 
Prescription. —See Way. 
Presumption. — See Higuway, 1; LanpLtorp anp TENANT, 2. 


PRINCIPAL AND AGENT. 

1. A railway company agreed to carry A.’s horse free of charge. At the end 
of the journey, the station-master demanded payment for the horse, and on A.’s 
refusal gave A. in custody to the police, till it was ascertained that all was right. 
In an action by A. against the company for false imprisonment, held, that as the 
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company would have had no power to detain A., even had he wrongly taken the 
horse on the train without paying, there was no implied authority from them to 
the station-master to do so, and that they were not liable. — Poulton v. London 
and 8S. W. Railway Co., Law Rep. 2 Q. B. 534. 

2. The defendant, with W. and others, undertook to form a company. Ata 
meeting of the projectors, of which the defendant was chairman, it was resolved 
“that the prospectus, as marked with the chairman’s initials, be approved, and 
be printed for circulation, at the discretion of W., as early as possible.” W. 
employed the plaintiffs to print the prospectus, showing them the initialed copy, 
and saying he was authorized by the defendant to get it printed. The prospec- 
tus, when printed, was circulated by the defendant. There was an agreement, 
unknown to the plaintiffs, between the defendant and W., that W. should bear 
all expenses of forming the company. Held, that there was evidence from which 
a jury might infer that W. had authority to pledge the defendant’s credit for the 
printing. — Riley v. Packington, Law Rep. 2 C. P. 536. 

3. In an action by a bank against their late manager for improperly discount- 
ing bills for his own advantage for the benefit of companies in which he was inter- 
ested, it appeared that the transactions were in the ordinary course of business, 
that the manager had not exceeded his authority, and that no case of bad faith 
was proved against him. Held, that the action could not be maintained. — Bank 
of Upper Canada v. Bradshaw, Law Rep. 1 P. C. 479. 

See Directors, 1; Insurance, 2, 3. 


PRINCIPAL AND SURETY. 


To an action against sureties on a bond conditioned for the due performance 
by A. of his duties, as collector of poor rates and of sewer rates for the parish 
of S., the bond to continue in force if A. held either office separately, the breach 
assigned being that A. had not paid over money received in each capacity, the 
defendants pleaded that before breach an act was passed increasing A.’s duties 
as collector of sewer rates, and under which he was also appointed collector of 
main drainage rates, by those from whom he held his other appointments. The 
act increased the proportion of sewer rates payable by S., and also imposed on 
the sewer rates some new small charges. Held, (1) that A.’s appointment as 
collector of main drainage rates did not avoid the bond; (2) that the changes 
made by the acts did not amount to an alteration of the office of collector of 
sewer rates, and therefore did not avoid the bond; (3) that the plea was bad, 
as not affording an answer to the liability for A.’s breach of duty as collector of 
poor rates (Exch. Ch.). — Skillett v. Fletcher, Law Rep. 2 C. P. 469. 


Priority. 


1. A trustee learned the insolvency of his cestui que trust by reading in a news- 
paper an advertisement of a petition in insolvency, and he believed the advertise- 
ment to be true. The assignee gave no formal notice to the trustee till after A., 
who had taken a mortgage of the cestui que trust's interest, subsequently to the 
insolvency, had given formal notice to the trustee. Held, that A. was entitled to 
priority over the assignee in insolvency. — Lloyd v. Banks, Law Rep. 4 Eq. 222. 

2. Mortgagees are to be paid in priority to material men who, at the time of 


| 


282 DIGEST OF THE ENGLISH LAW REPORTS. 


supplying materials, are not in such actual possession of the ship as to give them 
a possessory lien. — 7'he Scio, Law Rep. 1 Adm. & Ecce. 353. 

3. A master gave a bottomry bond on ship, freight, and cargo, binding him- 
self. The proceeds of the ship, which had been sold, and the freight were not 
sufficient to pay both the master’s claim for wages and disbursements and the 
bondholder. The ship, freight, and cargo, were sufficient. The master had no 
lien on the cargo. Held, the owner of the cargo opposing, that, there being suf- 
ficient to pay the bondholder, the master’s claim should have priority over the 
claim of the bondholder, thus marshalling the assets between them. — The Ed- 
ward Oliver, Law Rep. 1 Adm. & Ece. 379. 


PropaTte Practice.—See Witt, 1, 2. 


Propuction or Documents. 

A defendant cannot be required to produce documents relating to the com- 
promise of a dispute between himself and one not a party to the suit. — Warwick 
v. Queen’s College, Oxford (No. 2), Law Rep. 4 Eq. 254. 


PROHIBITION. 

One who is sued in an inferior court can bring an action of prohibition, before 
pleading in the inferior court, if the prohibition be sought on the ground of an 
absolute lack of jurisdiction in the inferior court. — Mayor, &c., of London y. 
Cox, Law Rep. 2 H. L. 239. 

Promissory Note.—See Brits anp Notes; Company, 2. 
Raitway.— See Company; Principat anp AGENT, 1; Utrra Vires. 
Rent. — See Mortman, 2. 

Res Apsupicata.— See Bastarpy. 


RESIDENCE. 


A surgeon in a lunatic asylum in the parish of N. married, and being required 
to live at the asylum, took lodgings for his wife in the parish of P.; he was in 
the habit of visiting her nearly weekly, staying from Saturday evening to Mon- 
day morning. Held, that he was resident in N. not in P. — The Queen v. Nor- 
wood, Law Rep. 2 Q. B. 457. 

REVERSION, SALE OF. —See VENDOR AND PurcHaseR OF Estate. 
Revocation oF Witt.—See Wut, 4. 


The defendant bought of the plaintiffs, at a certain price, ‘* 413 bales of wool, 
to arrive ex Stige, or any vessel they may be transhipped in, and subject to the 
; wool not being sold in New York. The wool to be guaranteed about similar 
J to samples in the broker's possession, and any dispute shall be decided by the 

brokers, whose decision shall be final.” The wool turned out not about similar 
to sample, and the brokers, after protest from the defendant, awarded that the 
j defendant should take it at a certain abatement. Held, that, as the contract was 
1 for the sale of specific goods, the guarantee was not a condition but only a war- 
ranty, that the brokers had power to award as they had, and the defendant was 


q bound to take the wool accordingly. — Heyworth v. Hutchinson, Law Rep. 2 Q. 
B. 447. 


| 
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Sate or Reversion.—See VENDOR AND PurcHASER OF EstTArTE. 
Satvace. —See Co..ision, 1. 
SHELLEY’s Case, Rute 1x. —See Devise, 1. 


1. The employment of a pilot is not compulsory on a vessel being towed from 
one dock to another in the port of Hull, as the vessel is neither passing ‘‘ into or 
out” of the port, nor ‘‘ bound to or from” the port within the Hull Pilot Act. — 
The Maria, Law Rep. 1 Adm. & Ecce. 358. 

2. A. agreed with the master of a ship to serve as a sailor for twelve months. 
The ship was destined for the service of the Peruvian government. At Rio it 
became known that hostilities had broken out between Spain and Peru. The 
master was then acting under orders of a Peruvian agent on board, who received 
instructions from the commanders of two Peruvian war steamers, which had joined 
the ship on the voyage, and to which from time to time she had supplied coal and 
ammunition. A. objected to serve any longer, on the ground that the voyage 
had become illegal, and involved greater dangers than he had contracted to 
undergo. He accordingly left the ship, and sued the master for breach of con- 
tract. Held (per Ketry, C.B., and Martin and Picort, B.B.; Bramwett, 
B., dubitante), that it was a breach of contract to employ A. on a voyage which 
would expose him to greater danger than he originally had reason to anticipate. 

A., after leaving the ship, was imprisoned at Rio for some days as a Peruvian 
deserter; when released, the ship had gone, carrying off some of his clothes. 
Held (per Martrx, BraMweE.t, and BB.; Keiry, C.B., dissenti- 
ente), that damages for the imprisonment and loss of clothes were too remote to 
be recoverable. — Burton v. Pinkerton, Law Rep. 2 Ex. 340. 

See ApmmaLty; CHarTER Party; CoLusion; FreicHt; Insurance, 3, 
4; Priority, 2, 3. 


SLANDER. 
The declaration alleged that it was the duty of the plaintiff, as a gamekeeper, 
not to kill foxes, that he was employed on the terms of his not doing so, and that 
a person killing foxes would not be employed as gamekeeper ; that the defend- 
ant, knowing the premises, falsely and maliciously said of the plaintiff, as such 
gamekeeper, that he killed foxes; special damage. Held, good, on demurrer, 
even without allegation of special damage. — Foulger v. Newcomb, Law Rep. 2 
Ex. 327. 


Stamp. 


1. A case was stated on an alleged contract ‘of insurance. It appeared that 
no stamped policy had been issued, and that the memorandum of insurance was 
also unstamped. For the purposes of the case, the parties agreed that a valid 
policy should be deemed to have been issued in accordance with the memoran- 
dum. The court ordered the case struck out, as they could not hear it without 
sanctioning an evasion of the stamp laws. — Nixon v. Albion Marine Ins. Co., 
Law Rep. 2 Ex. 338. 

2. On a dissolution of partnership, a deed was made by which, after reciting 
that the share of A., the retiring partner, in the real assets of the firm should 
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be taken by the remaining partners, and that A. should be allowed in account 
£17,000 as an equivalent for the value of his share. A., in consideration 
of £17,000, ** part of the moneys and assets of the dissolved partnership to A. 
so allowed in account, appropriated, and paid as aforesaid,” conveyed his share 
of the real assets to the remaining partners. Held, that the indenture was liable 
to an ad valorem stamp duty ‘as a conveyance upon the sale of property.” — 
Phillips v. Commissioners of Inland Revenue, Law Rep. 2 Ex. 399. 

Surety. —See Principat anp Surety. 

Tenancy ry Common. —See WILL, 3. 
Trespass. —See Insunction. 


Trust. 

1. Bequest ‘‘ of all my property to my husband, hoping he will leave it, after 
his death, to my son, if he is worthy of it,” with the following explanation: ‘* My 
reason for leaving all I have to dispose of.to my husband, and in his entire power, 
| is, that my son is already certain of a fortune, and that I cannot now feel any 
certainty what sort of character he may become. I therefore leave it to my hus- 
band, in whose honor, justice, and parental affection I have the fullest confidence. 
If my son dies before my husband, though I leave all without reservation to my 
dear husband to dispose of as he thinks fit, yet should my son leave any children, 
I do not doubt it will go to them from him, knowing his steady principles, and 
clear judgment of right and wrong, and his sense of justice.” Held, not to create 
a trust. — Eaton v. Watts, Law Rep. 4 Eq. 151. 

2. Certain jewels were given on trust for such person as G. (a married woman) 
should, by writing, direct or appoint, and, in default of such appointment, on trust 
for G. during her life for her separate use, and to be at her absolute disposal, 
: and her receipt, or that of the person to whom she should direct the jewels to be 
. delivered, to be a good discharge. Held, that G. could pass the absolute prop- 

erty in the jewels by gift and manual delivery without writing. — Farington v. 
Parker, Law Rep. 4 Eq. 116. 
See Prioriry, 1. 


Urrra Vires. 

A railway company, being about to apply to the legislature for an act empow- 
ering them to extend their line, covenanted with A., that if he would withhold his 
intended opposition to the act, they would, within three months after the passage 
of the act, pay him £2,000 for a personal compensation to him for the injury he 
had sustained, or might sustain, in respect of the preservation of game on his 
estate, in consequence of the construction of the intended railway. In an action 
on the covenant, held, in the Exchequer Chamber, reversing the decision of the 
Court of Exchequer (per Keatinc, Mettor, Montacur Smiru, and Lusu, 
JJ.), that the covenant being absolute and not dependent on the construction 
of the railway, and the funds of the company being both by the original and the 
new act appropriated to specific purposes, which did not include the consideration 
of the covenant, the covenant was ultra vires, and did not bind the company ; 
(per Wities and Bracksurn, JJ., dissenting), that the contract was not ex- 
' ‘ pressly, or by necessary implication, prohibited, and the company was therefore 
bound. — Taylor v. Chichester and Midhurst Railway Co., Law Rep. 2 Ex. 350. 
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VENDOR AND PurRCHASER OF REAL 


W. was entitled to the income of property subject to the payment of a life 
annuity to C., and of the interest on mortgages whereby the present income was 
reduced to a small amount. In consideration of the advance of £1,000, W. 
assigned the income as security for the payment of £3,300 on the death of C., 
redeemable on payment of £1,500 at the end of a year. Afterwards, by a memo- 
randum, W. further agreed to repay £400 and interest at 5 per cent a month, 
which security was to be tacked to the former security. Held, (1) that W.’s 
interest in the income was not a reversion, and therefore the transaction could 
not be set aside as a sale at an undervalue; (2) that the £500 additional, pay- 
able on redemption at the end of a year, was not a penalty; (3) that the secu- 
rity for £400 and interest was valid. — Webster v. Cook, Law Rep. 2 Ch. 542. 

See Morrmarn, 2. 

Warranty. — See Sate. 


WATERCOURSE. 


A lessor reserved ‘‘ the free running of water and soil coming from any other 
buildings and lands contiguous to the demised premises through the sewers and 
watercourses made through the said premises.” Held, that the reservation did 
not extend beyond water in its natural condition, and such matters as are the 
product of the ordinary use of land for habitation, and therefore did not extend 
to the refuse of tan-pits. — Chadwick v. Marsden, Law Rep. 2 Ex. 285. 


Way. 


A., being entitled by prescription to a right of way over B.’s land from field 
N., used the way to cart from field N. some hay stacked there, but grown partly 
there and partly on land adjoining. Held, that if A. used the way bona fide 
and for the ordinary and reasonable use of field N. as a field, the mere fact that 
some of the hay had not been grown on field N., did not make the carrying it 


over R.’s land an excess in the user of the right of way. — Williams v. James, 
Law Rep. 2 C. P. 577. 


See Higuway. + 


Writ. 

1. The party propounding a will must call one of the attesting witnesses to 
prove its due execution. — Bowman v. Hodgson, Law Rep. 1 P. & D. 362. 

2. A testatrix, during her last illness, made a will in favor of two persons, 
strangers in blood. The instructions for the will were given to these persons, 
when no one else was present, and it was not read over to her. Her next of kin 
were denied access to her during her illness. The jury having found that the 
testatrix knew and approved of the contents, the will was pronounced for, but 
the costs of the unsuccessful opposition of the next of kin were ordered to be 
paid out of the estate. — Goodacre v. Smith, Law Rep. 1 P. & D. 359. 

3. Property was given in trust for all the children of G. who should be living 
at the occurrence of a certain contingency, and the issue of such of the children 
of G. as should be then dead leaving issue, equally to be divided between such 
children and issue, but so that the issue of such children should take only such 
share as their respective parents, if living, would have been entitled to. Held, 
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that the issue of deceased children of G. took as tenants in common, and not as 
joint tenants. — Hodges v. Grant, Law Rep. 4 Eq. 140. 

4, A testator gave his residuary real and personal estate to trustees on trust 
for his ‘‘ five sons,” A., B., C., D., and E., as tenants in common, and by a 
codicil ‘‘ revoked and made void all the trusts, clauses, matters, and things in his 
will, concerning his residuary estate, so far as the same trusts, &c., related to 
or affected his son E. or his right thereto or therein”; and ‘ in lieu thereof” he 
gave £15,000 to the trustees on trust for E., his wife, and children; and if he, E., 
should have no children, he directed that ‘* the said legacy” should sink into the 
residue, but so that E., or his representatives, should take no share or interest 
therein. Held, that the testator died intestate as to the trusts of one-fifth share 
of the residue, and that the £15,000 was not payable out of such share, but was 
payable before the residue was ascertained. — Sykes v. Sykes, Law Rep. 4 Eq. 
200. 

5. A testator directed that his daughters’ shares should ‘* be settled on them- 
selves strictly.” Held, that the income of each daughter's share should, during 
the joint lives of herself and her husband, be paid to her without power of antici- 
pation; if she died first, the share to go as she should by will appoint, and, in 
default of appointment, to her next of kin, exclusively of her husband; and, if 
she survived, then to her absolutely. — Loch v. Bagley, Law Rep. 4 Eq. 122. 

See Devise; Forrerrure; Legacy; Morrmaiy; Trust, 1. 


Witness.— See Wit, 1. 


Worps. 
** Bound to or from.” —See Surr, 1. 

** Heirs and Assigns.” —See Lxcacy, 2. 
Injuriously affected.” —See Company, 1. 
In to or out of.” —See Suir, 1. 

** Issue.” — See Devise, 1. 

** Strictly settled.” —See Wit, 5, 

** Water and Soil.” —See WarTERcourRsE. 
See GENERAL Worps. 
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DIGEST OF CASES DECIDED IN THE SUPREME COURT 
OF THE UNITED STATES. 


[Ix this Digest are included all the cases in the fourth volume of Wal- 
lace’s Reports. It was thought best to present all the cases decided in the 
highest tribunal of the nation, though many of them have but little in- 
trinsic claim to be reported. This volume of Mr. Wallace contains some 
cases of prime importance, involving questions unsurpassed, perhaps une- 
qualled, by any that have hitherto come before the Supreme Court; but 
it is speaking within bounds to say, that at least half the cases in the 
volume ought never to have been brought before it. They either pre- 
sent points of law or practice which have been decided, affirmed, and 
re-aflirmed, again and again, or else points so obvious, that they ought 
never to have formed the foundation for a prolonged lawsuit. Of course 
no blame attaches to the court, who are bound to decide, or to the reporter, 
who is bound to report, all questions, however trite or foolish. Perhaps 
the court would do well to be less sparing of its sharp words on such occa- 
sions. Their power, however, should not be confined to words. Congress 
ought to give them authority, by the imposition of heavy costs, to check 
such scandalous litigation.] 


GENERAL RULES MADE AT DECEMBER TERM, 1866. 


RULE IL. 
That the amendment to the second rule of this court, which requires the oath pre- 
scribed by the Act of Congress, of Jan. 24, 1865, to be taken by attorneys and coun- 
sellors, be and the same is hereby rescinded and annulled. 


RULE I. 

That all cases on the calendar, except cases advanced as hereinafter provided, shall 
be heard, when reached in the regular call of the docket, and in the order in which 
they are entered. 

Criminal cases may be advanced, by leave of the court, on motion of either party. 

Revenue cases, and cases in which the United States are concerned, which also 
involve or affect some matter of general public interest, may also, by leave of the 
court, be advanced on motion of the Attorney General. 

Two or more cases, also, involving the same question, may, by the leave of the 
court, be heard together, but they must be argued as one case. 


Account. 


An action in the nature of a quantum valebat, based on a contract, the terms 
of which have not been exactly complied with, is not an action on an open 
account. — Railroad Co. v. Lindsay, 4 Wallace, 650. 
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ACCRETION. 
When accretion is made before a lot on a river, the accretion belongs to that 
lot, and not to the land behind, from which the lot, when sold, was separated, — 
Saulet v. Shepherd, 4 Wallace, 502. 


ApMIRALTY. 

1. The provision of the Act of Sept. 24, 1789, § 9, giving the United States 
courts exclusive cognizance of all civil causes of admiralty and maritime juris- 
diction, is constitutional. — The Moses Taylor, 4 Wallace, 411; The Hine v. 
Trevor, 4 Wallace, 555. 

2. The admiralty jurisdiction of the United States courts over cases arising 
on the Western rivers, depends on the Act of Sept. 24, 1789, § 9; and not on 
the Act of Feb. 3, 1845, which is limited to cases arising on the lakes and navi- 
gable waters connecting them. — T'he Hine v. Trevor, 4 Wallace, 555. 

3. A proceeding, in rem, in a State court, under a State statute, against a 
vessel for a cause of action cognizable in the admiralty, is not within the clause 
of the Act of Sept. 24, 1789, § 9, saving to suitors ‘‘ the right of a common law 
remedy, where the common law is competent to give it.”— The Moses Taylor, 
4 Wallace, 411; The Hine v. Trevor, 4 Wallace, 555. 

4. The instance side of the admiralty has no jurisdiction of a libel for work 
and materials done and furnished, before capture, to a vessel in custody of prize 
commissioners, as an alleged prize, though no libel in prize has been filed. — 
The Nassau, 4 Wallace, 634. 

5. The admiralty has jurisdiction of a suit for breach of a contract to carry 
the plaintiff from New York to California, via the Isthmus of Panama. — The 
Moses Taylor, 4 Wallace, 411. 

6. A deposition cannot be read in admiralty without some reason shown why 
the witness is not produced in person. — Rutherford v. Geddes, 4 Wallace, 220. 

See ; Proyrsirion. 

Acrent.—See Hicuway, 2. 

AppraL. — See CarRIER; PATENT. 
ATTACHMENT. — See ExecuTIon. 
ATTAINDER, Britt or. —See Test Oartn. 
Arrorney.—See Test Oarn, 2. 

Bank. —See Contract, 4; Tax, 1-3. 
Bankruptcy. — See INSOLVENCY. 
Brit or — See Test Oaru. 
Brut or Excerrions. —See Exceptions, Bit or. 
or Lapinc.—See Sup. 


Brits anp Notes. 

1. A bill of exchange, drawn by A. in one State on B. in another State, for 
the purpose, known to both A. and B., of carrying on a business illegal by the 
laws of the first State, is void as between A. and B.— Davidson v. Lanier, 4 
Wallace, 447. 

2. As between the parties, the delivery of a bill of exchange, signed and 
indorsed, authorizes the receiver to fill it up only in conformity with the 
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authority given him; and on suit by the party receiving it, the defendant may 
show that the authority given has not been followed. — Davidson v. Lanier, 4 
Wallace, 447. 


Bonp. —See Contract, 2; Corporation; Orricer; VARIANCE, 1. 


CarRRIER. 


A master of a vessel, who learns that D., a passenger, has been banished from 
the place to which the ship is bound, by the actual, though unlawful, authorities, 
under penalty of death if he returns, has no right to put D., against his will, 
though without violence, on a passing vessel, returning to the place of departure, 
though in so doing he acts not from malice, but from humanity. Semble, he 
might have refused D. permission to come on board his vessel. 

In a suit in the admiralty against the master, D. is entitled to damages 
for injury done him, by being put on the returning vessel, so far as it arose 
from the act of the master; but not for injury arising from the obstructions he 
met with in returning to the place from which he was banished, these obstructions 
being caused by the fact, that every one was afraid to carry him back. This 
court, therefore, reduced the damages from $4,000 to $50, and ordered that each 


party should pay his own costs of the appeal. — Pearson v. Duane, 4 Wallace, 
605. 


CERTIORARI. 


A certiorari for diminution of the record was awarded, though not moved for 
at the first term after the entry of the case, the counsel in California being igno- 


rant of the 14th rule, and the case having been continued till next term. — Stearns 
yv. United States, 4 Wallace, 1. 


Circurr Court. —See Haseas Corpus; JurispicTion, 1, 2. 


CoLutsIon. 

The sailing rules do not apply to a vessel, after an advancing vessel is so near 
that collision is inevitable. And a departure from them, under such circum- 
stances, by a vessel otherwise not in fault, will not impair her right to recover 
for damages caused by the collision. — Bentley v. Coyne, 4 Wallace, 509. 

Cotums1A, District or.— See JuRIspDICcTION, 9. 
Common Carrier. — See Carrier. 

oF Feperat anp Stare Avtuoritres.—See Apmiraty, 1, 3; 
Contract, 1-3; Jurispicrion, 5-8; Tax, 1-3; Test Oarn, 1. 
Conruict or Laws.— See Bitts anp Nores, 1; INsoLvency. 

ConstiruTionaL Law. — See Apmiratty, 1; Contract, 1, 2; Mimtary 

Commission; Presipent; Tax, 2, 4; Test Oatn. 


ContTRACT. 


1. A State, with a view of selling certain of its lands, passed a law, that such 
lands should be exempt from taxation for ten years, and issued negotiable scrip, 
receivable for them. Afterwards the exemption act was repealed. Held, that 
as to lands bought after the repeal with scrip issued before the repeal, the repeal 
impaired the contract between the State and the scrip-holders. — McGee v. 
Mathis, 4 Wallace, 143. 

VOL. 11. 19 
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2. A statute authorized a municipal corporation to issue bonds, and to levy a 
special tax to pay them. A subsequent statute restricted this power of taxation, 
Held, (1) that this later statute, so far as it affected bonds bought before its pas- 
sage, was void, as impairing the obligation of a contract; (2) that mandamus 
would lie to compel the corporation to levy the tax as authorized by the first stat- 
ute. — Von Hoffman v. City of Quincy, 4 Wallace, 535. 

3. If the highest court of a State has decided that certain contracts made 
under its constitution and laws are valid, the Supreme Court will hold such a 
contract valid, though the State court has, subsequently to the making of 
the contracts and to such decision, decided such contracts to be invalid. — Mit- 
chell v. Burlington, 4 Wallace, 270; Larned v. Burlington, 4 Wallace, 275. 

4. Under a statute, entitled ‘‘ An Act to suppress private banking,” and mak- 
ing it penal to establish or put in operation, or to issue any bills or notes for the 
purpose of establishing or putting in operation, any banking institution, a con- 
tract in consideration of aid in promoting the objects of such a banking insti- 
tution is illegal, though made after the banking institution has been put into 
operation. — Davidson v. Lanier, 4 Wallace, 447. 

See Account; Bitts anp Nores, 1; Speciric PERFORMANCE. 


CorPorRaTION. 

A municipal corporation, authorized by its charter ‘‘ to borrow money for any 
public purpose,” issued bonds to raise money for the purpose of aiding a com- 
pany to build a plank road leading from the city. The bonds expressed on their 
face the purpose for which they were issued. Held, that the corporation was lia- 


ble on the bonds. — Mitchell v. Burlington, 4 Wallace, 270; Larned v. Burling- 
ton, 4 Wallace, 275. 


See Conrract, 2; Higuway, 1. 
Costs. —See CaRRIER. 


Customs. 
A treaty provided that ‘‘ timbers and lumber of all kinds, round, hewed, and 
sawed, unmanufactured in whole or in part,” should be free from duty. Held, 
not to apply to rough-split pipe and hogshead staves, nor to split timber designed 
to be made into shovel-handles. — United States v. Hathaway, 4 Wallace, 404; 
United States v. Quimby, 4 Wallace, 408. 
Damaces. —See Carrier; JUDGMENT, 3; PosTMASTER. 
Deposition. —See 6. 
DiscreTion.—See Tax, 6. 
District Court.—See Apmrratty, 1, 2, 4, 5; Pronrrrion. 

District or JURISDICTION, 9. 

Duty. —See Customs. 


EJECTMENT. 


1. Where, as in Arkansas, ejectment is a suit between the real litigants, a 
judgment is a bar to another suit between the same parties in regard to the same 
subject matter. — Sturdy v. Jackway, 4 Wallace, 174. 

2. A. brought ejectment, under the peculiar law of Pennsylvania, in the name 
of the original warrantee, and recovered; subsequently, producing a deed from 
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the warrantee to his own grantor, made before the date of the previous eject- 
ment, he again brought ejectment, and recovered. Held, that the two suits were 
an estoppel, under a State statute, which declared that two verdicts in a suit 
between the same parties, for plaintiff or defendant, and judgment thereon, should 
be a bar to any further ejectment. — Evans v. Patterson, 4 Wallace, 224. 

See JUDGMENT, 2. 


ELECTION. 

In 1843, a creditors’ bill was filed against the bank of M., and A. was 
appointed receiver. In 1851, the defendant, being owner of land on which the 
bank had a mortgage, made an arrangement with A., by which the mortgage was 
discharged, and the defendant gave notes for the amount due, secured by a new 
mortgage on the land; and these notes and mortgage were given to the plaintiff, 
a creditor of the bank, in part discharge of his claim. In 1856, the bill against 
the bank was dismissed for want of jurisdiction, and A. was ordered to pay the 
assets of the bank, or their proceeds, into court. A. failing to do this, because 
he had paid the proceeds of the assets to the creditors of the bank, the bank 
obtained a decree against him for the value of the assets that had come into his 
possession. To a bill by the plaintiff against the defendant to foreclose the mort- 
gage, the defendant answered that A.’s acts were void, and hence that the dis- 
charge of the old and the giving of the new mortgage was illegal, or, if legal, 
that the new mortgage belonged to the bank, and not to the plaintiff. Held, that 
the bank, by electing to charge A. with the value of the assets, had affirmed the 
transaction, and that the defendant was liable on the notes to the plaintiff. — 
Brown v. Bass, 4 Wallace, 262. 


Equiry.—See Lanps, 2; Prestpent; Speciric PERFORMANCE. 


Error. 
A writ of error will not be dismissed, because (1) it has not been allowed by 
a judge; (2) there is a wrong date to the citation, if such date be plainly a cleri- 
cal error, and cannot have misled; (3) the judge has not approved the appeal 


bond in writing, if he has signed the citation, and witnessed the bond. — David- 
son v. Lanier, 4 Wallace, 447. 


See Jurispiction, 1, 3, 5-7, 9; Surety; Vartance, 3. 
EstorreL.— See EsectMent; JUDGMENT, 1, 2. 


EvIpENce. 
Evidence that A. was drunk on a certain day, and that, when drunk, he had 
& propensity to game, is not admissible to prove that certain notes of A., dated 


on that day, were founded on a gaming consideration (Grier, J., dissenting). 
— Thompson v. Bowie, 4 Wallace, 463. 


See Apmiratty, 6; Exceptions, Brit or, 3; Sai; Varrance, 1. 


Exceptions, or. 


1. Exceptions are not waived by a motion for a new trial.— United States v. 
Dashiel, 4 Wallace, 182. 


2. A bill of exceptions referred to a paper as ‘‘ hereunto annexed as part of 
this bill.” No such paper was annexed to the bill. A paper, purporting to be 
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a copy of that mentioned in the bill, was annexed to one of the pleadings. Held, 
that such copy was no part of the bill of exceptions. — Leftwitch v. Lecanu, 4 
Wallace, 187. 

3. General and indefinite exceptions to the admissibility of evidence will be 
overruled, unless the whole of the evidence objected to is inadmissible. — United 
States v. McMasters, 4 Wallace, 680. 


EXECUTION. 
The rule that a writ of fi. fa. against a defendant, issued and bearing teste after 


his death, is void, applies to suits commenced by attachment under the laws of 
Florida. — Mitchell v. St. Maxent’s Lessee, 4 Wallace, 237. 


Ex post racto Law.— See Tax, 4; Test Oarn. 
Freigut. — See Limirations, STATUTE OF, 2. 


Hapeas Corpus. 


1. This court has jurisdiction on a certificate of division respecting a question 
of law, which has arisen on the hearing of a petition for a writ of habeas corpus, 
though the writ has not issued. — Lx parte Milligan, 4 Wallace, 2. 

2. Under the Act of March 3, 1863, application for a writ of habeas corpus 
may be made to a circuit court as well as to a judge thereof. — Jb. 

3. A petition for a writ of habeas corpus, under the Act of March 3, 1863, 
need not allege, in order to give jurisdiction to the circuit court, that a list of 


persons arrested has been sent in, or that it has not been sent in, to the judges 
of the circuit and district courts. — Jb. 


Higuway. 


1. In an action against a city for injuries occasioned by a defect in a way, 
which the city has always treated, taken charge of, and regulated as a public 
street, it is no defence that there was a lack of authority in originally laying out 
the street. — Mayor v. Sheffield, 4 Wallace, 189. 

2. If work to be done on premises is necessarily an obstruction to a highway, 
rendering travel dangerous unless the obstruction be properly guarded, the 
owner of the premises cannot defend against a claim for injuries caused by 
the obstructions, on the ground that the work is done by an independent con- 
tractor. Semble, it is otherwise, if the obstruction is purely collateral to the 
work to be done. — Robbins v. Chicago City, 4 Wallace, 657. 


Contract. —See anp Notes, 1; Conrract, 4. 
Inpiana. —See Muutary Commission; War. 
InsuncTion. — See PRESIDENT. 


INSOLVENCY. 

A discharge, under State insolvent laws, is no defence to an action by a citi- 
zen of another State in the courts of the United States, or of any other State than 
that in which the discharge was obtained, unless the plaintiff has taken part in the 
insolvency proceedings. — Gilman v. Lockwood, 4 Wallace, 409. 
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INTEREST. 


In Louisiana, the legal rate of interest is five per cent, but parties may agree 
to pay as high as eight per cent; if more than eight per cent is reserved, the 
whole interest is forfeited. A., the payee of a note bearing interest at ten per 
cent, sued, not on the note, but on the consideration for which the note was 
given, and recovered judgment for the amount due, with interest at eight per 
cent. No exception was taken in the court below to the amount of interest 
recovered. Held, that this court would presume that the judgment was correct. 
— Newell v. Nixon, 4 Wallace, 572. 


JUDGMENT. 

1. A judgment based on matters not involving the merits, is no bar to a sub- 
sequent suit. — Hughes v. United States, 4 Wallace, 232. 

2. A judgment against a plaintiff in a suit is no bar to his bringing another 
suit for the same property, in which he relies on a title acquired since the judg- 
ment. — Barrows v. Kindred, 4 Wallace, 399. 

8. Express notice to defend is not necessary in order to render one liable over 
for the amount of a judgment. If one knew that the suit was pending, and could 
have defended it, he is concluded by the judgment as to the amount of damages. 
— Robbins v. Chicago City, 4 Wallace, 657. 

See Esecrment; Interest; Surety; Tax, 6. 


JURISDICTION. 


1. To give this court jurisdiction of a writ of error from a circuit court, the 
amount in dispute must not only equal, but exceed, $2,000. — Walker v. United 
States, 4 Wallace, 163. ; 

2. This court has no jurisdiction on a certificate of division respecting a ques- 
tion of fact. — Brobst v. Brobst, 4 Wallace, 2. 

3. This court has no jurisdiction to review a judgment, if it appear from the 
record that such judgment is really an order on an appeal from a refusal to grant 
a new trial. — Sparrow v. Strong, 4 Wallace, 584. 

4. Where the want of jurisdiction is patent, this court will dismiss a bill on 
motion. — Semple v. Hagar, 4 Wallace, 431. 

5. This court has no jurisdiction, under the Act of Sept. 24, 1789, § 25, to 
revise the decision of a State court in favor of an authority under the United 
States. — Ryan v. Thomas, 4 Wallace, 603. 

6. On a writ of error from a State court, under the Act of Sept. 24, 1789, 
§ 25, it not appearing from the record that a question, under the Constitution of 
the United States, was raised in the State court, and as that court might have 
decided the case without passing on such a question, this court has no jurisdic- 
tion, though there is a certificate from the State court that such question was 
raised and passed upon. — Railroad Co. v. Rock, 4 Wallace, 177. 

7. If the title to land claimed under an act of Congress is admitted by a State 
court, the judgment of such court, as to the location and boundaries of the land, 
cannot, under the Act of Sept. 24, 1789, § 25, be brought by writ of error before 
this court. — Lanfear v. Hunley, 4 Wallace, 204. 

8. Where a State court has refused to take jurisdiction of a suit in equity 
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between parties, both claiming land under United States patents, and has dis- 
missed the bill, this court has not jurisdiction, under the Act of Sept. 24, 1789, 
§ 25, to review the decree. — Semple v. Hagar, 4 Wallace, 431. 

9. Issues from the Orphans’ Court of the District of Columbia were tried by a 
jury in the Supreme Court of the District, a motion for a new trial was over- 
ruled by the full court, and an order was made, that the findings of the jury 
should be certified to the Orphans’ Court. Held, that under the Act of March 3, 
1863, this was not such a final order of the Supreme Court of the District that a 
writ of error lay thereon to this court. — Brown v. Wiley, 4 Wallace, 165. 

See Apmiratty, 1-5; Hapeas Corpus; Commission. 


Lanps. 


1. The interpretation of the Mexican colonization law of Aug. 18, 1824, by 
the courts of Texas is, so far as it affects lands in that State, binding on this 
court. — Christy v. Pridgeon, 4 Wallace, 196. 

2. A court of equity will, on bill by the United States, set aside a patent 
obtained by mistake of the officers of the land office. — Hughes v. United States, 
4 Wallace, 232. 

3. The record of the delivery of juridical possession of land in California under 
a Mexican grant, involving the measurement of the land, must control the action 
of the officers of the United States in surveying land on the confirmation by the 
United States of such grant. — Graham v. United States, 4 Wallace, 259. 

See Tax, 5 


Limitations, STaTUTE OF. 

1. A debtor made an agreement with A. to transfer property to him, in con- 
sideration of A. assuming the debt. In a suit by the creditor against A. to 
recover the debt, held, that the statute of limitations ran only from the time of 
such agreement. — Newell v. Nixon, 4 Wallace, 572. 

2. A statute, limiting to a year ‘‘ actions for the payment of freight of ships,” 
does not apply to an action by a ship-broker on a contract not of affreightment. 
— Railroad Co. v. Lindsay, 4 Wallace, 650. , 

Manpamus. — See Contract, 2; Parent; Tax, 6. 
Master. —See Carrier. 
MareriaL Man.—See Apmiratry, 4. 


Commission. 


During the war, the authority of the United States was unopposed, and its 
courts were open in Indiana, as the Supreme Court judicially knows ; and there- 
fore a military commission in Indiana had no jurisdiction to try a citizen of that 
State, who was neither a prisoner of war nor in the military service. 

Semble (per Newson, Grier, Cuirrorp, Davis, and Frevp, JJ.), that Con- 
gress could not have given the commission jurisdiction; (per Cuase, C.J.; and 
Wayne, Swayne, and Miter, JJ.) that Congress could have given the Com- 
mission jurisdiction to try persons charged with offences against the security and 
safety of the national forces. — Ez parte Milligan, 4 Wallace, 2. 

Mistake. —See Lanps, 2. 
Morreace. —See ELEction. 
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Corporation. — See Contract, 2; Corporation; Hicuway, 1. 
InstruMENTs. —See Britis anp NOTES. 
New See Exceptions, Bit or, 1; Jurispicrion, 3. 
Notice. — See JuDGMENT, 3. 
—See Test Oatu. 


Orricer. 

1. It is no defence to an action on the official bond of a receiver of public 
moneys, that the money was stolen from him, without his fault. — United States 
v. Dashiel, 4 Wallace, 182. f 

2. A county lawfully voted a subscription to a railroad company; the tax to 
pay for it was levied and collected; and the proper county officers directed the 
tax-collector to pay it to the company. In a suit by the company against the tax- 
collector for failing to pay, held, that he was bound to pay, without questioning 
whether the subscription was legal, and that his liability was not changed by his 
having failed to give bond to pay over, as required by statute. — Bell v. Railroad 
Co., 4 Wallace, 598. 

See PosTMasTER. 

PATENT. 

The commissioner of patents decided that one applying, as assignee, for 
re-issue of a patent, under the Acts of July -4, 1836, and March 3, 1837, was 
not an assignee within the meaning of the Acts. Held, that mandamus would 
not lie to compel him to refer the application to examiners, or to cause it to 


be examined ; that the proper remedy was by appeal. — Commissioner of Patents 
v. Whiteley, 4 Wallace, 522. 


PLEADING AND PRACTICE. 

Putting in a plea to the merits and going to trial thereon, is a waiver of a plea 
in abatement. — Bell v. Railroad Co., 4 Wallace, 598. 

See Error; Exceptions, But or; JURISDICTION, 4; Pro- 
HIBITION; VARIANCE. 

PosTMASTER. 

The postmaster-general has authority to discontinue a post-office, though the 
postmaster has been appointed by the President, under a law providing that 
the appointee shall hold his office for four years, unless sooner removed by the 
President ; and, if the postmaster has been paid by commissions on the postage 
collected, and on the receipts from boxes at the post-office, he has no claim 
against the United States for compensation or damages on account of such dis- 
continuance. — Ware v. United States, 4 Wallace, 617. 


PRESIDENT. 

This court will not allow to be filed a bill, seeking to enjoin A. J., President 
of the United States, from carrying into effect an Act of Congress, alleged to be 
unconstitutional. — State of Mississippi v. Johnson, 4 Wallace, 475. 

Principat aND AGENT.— See Hicuway, 2. 
Principat anp Surety.—See Surety. 
Prisoner OF War. —See War. 
Prizz.— See Apmiratty, 4. 
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PROUIBITION. 

This court granted a rule on a district judge to show cause why a writ of pro- 
hibition should not issue, and ordered him to proceed no further in the case till 
the decision of this court. But the judge, notwithstanding, on motion of the 
libellant, dismissed the case, the libellant paying all costs. Other similar cases 
were pending before the same judge. This court refused to grant a writ of pro- 
hibition, there being nothing to prohibit. — United States v. Hoffman, 4 Wal- 
lace, 158. 

Pusuic Lanps.— See Lanps, 2, 3; Tax, 5. 
Pusuic Orricer. —See Orricer. 
REBELLION. — See Murary Commission; War. 
Res Apsgupicata.—See EyectMENT; JUDGMENT, 1, 2. 


Suir, 


In a suit against a shipowner, by a shipper, for a sum acknowledged by the 
owner to be due the shipper for a breach of contract to deliver merchandise, 
the plaintiff need not produce the bill of lading. — Newell v. Nixon, 4 Wallace, 
572. 


See Apmrratty; Carrier; Coxiision; Lourations, Stature or, 2. 


Speciric PERFORMANCE. 


A bill, praying for specific performance of a parol contract to exchange lands, 


was dismissed for want of clear proof of the contract, or of delivery of peaceful 
possession. — Purcell v. Miner, 4 Wallace, 513. 


Srate.— See anp Notes, 1; Conriict or Feprerat anp Strate Av- 
THORITIES; INSOLVENCY; Lanps, 1; Tax. 
SraruTe or Lourations.—See STaTUTE OF. 


SrTaTUuTEs OF THE UNITED STaTEs. 


Sept. 24, 1789, § 9. —See Apmrratry, 
1-3. 

Sept. 24, 1789, § 22.—See Jurispic- 
TION, 1. 

Sept. 24, 1789, § 25.—See Junrispic- 
5-8. 

April 29, 1802, § 6.—See Hapeas 
Corpus, 1; JURISDICTION, 2. 


Feb. 3, 1845. — See Apmrratty, 2. 

July 2, 1862. — See Test Oarn, 2. 

March 3, 1863.—See Hapras Cor- 
Pus, 2, 3. 

March 3, 1863.— See JvRIspICcTION, 
9. 

June 3, 1864, § 41.—See Tax, 1-3. 

Jan. 24, 1865.—See Test Oarn, 2. 


Surety. 


The amount of a judgment against a surety was fixed by the amount of a 
judgment previously had against the principal. The judgment against the prin- 
cipal was reversed on error, as for an amount too small. //eld, no ground for 
reversing on error the judgment against the surety. — United States v. Alisbury, 
4 Wallace, 186. 
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Tax. 


1. A State tax on shares in National banks is void, under the Act of June 3, 
1864, § 41, if such shares are taxed at the same rate as the capital of State 
banks. — Bradley v. The People, 4 Wallace, 459. 

2. Shares in State banks, as well as in National banks, are liable to State 
taxation, though their capital be invested in United States securities (Case, 
C.J., Wayne, and Swayne, JJ., dissenting). — People v. The Commissioners, 
4 Wallace, 244. 

3. In that clause in the Act of June 3, 1864, § 41, which provides that shares 
in National banks shall not be assessed for State taxes ‘‘ at a greater rate than 
is assessed on other moneyed capital in the hands of individual citizens of such 
State,” “moneyed capital” means moneyed capital liable to taxation. — People 
vy. The Commissioners, 4 Wallace, 244. 

4, A State law laying a tax according to the assessment of a previous year, is 
not retrospective, and, if retrospective, would not be ex post facto. — Locke v. 
New Orleans, 4 Wallace, 172. 

5. Lands entered at a_land office are liable to State taxation, whether the 
entry be a donation or a cash entry, though no patent be yet issued. — Wither- 
spoon v. Duncan, 4 Wallace, 210. 

6. On an application for mandamus against county supervisors to levy a tax 
to pay a judgment against the county, held, (1) that the judgment could not be 
impeached by alleging that interest had been wrongly included in it; (2) that 
the provision of a statute, that the county commissioner shall draw a warrant on 


the county treasurer for the amount of any judgment recovered against the 

county, is no objection to the mandamus, if the warrant has been applied for and 

refused; (3) that the provision of a statute, that the supervisors of any county 

owing debts ‘may, if deemed advisable,” levy a special tax to pay the debt, 

is mandatory, not permissive. — Supervisors v. United States, 4 Wallace, 435. 
See Contract, 1, 2; Orricer, 2. 


Test Oatu. 

1. That portion of the constitution of Missouri which provides that no clergy- 
man shall be permitted to teach, preach, or solemnize marriage, unless he first 
takes an oath that he has not done certain specified acts, some of which, at the 
time of doing them, were not criminal, is both a bill of attainder and an ex post 
facto law, within the meaning of the Constitution of the United States, and is 
therefore void (Cuase, C.J., Swayne, Miter, and Davis, JJ., dissenting). 
— Cummings v. State of Missouri, 4 Wallace, 277. 

2. The Act of Jan. 24, 1865, provides that no one shall be admitted as an 
attorney or counsellor to the bar of any United States court, or shall be allowed 
to appear, by virtue of any previous admission, or by any special power of 
attorney, unless he first takes the oath prescribed in the Act of July 2, 1862. 
This oath requires the affiant to swear that he has not done certain acts of hos- 
tility to the United States, and has not held office under, or yielded voluntary. 
support to any authority hostile to, them. Held, that the Act of Jan. 24, 1865, 
imposes a punishment and not a qualification, and is a bill of attainder and also 
an ex post facto law, and is therefore unconstitutional. Even if such law were 
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otherwise constifutional, the oath could not be exacted from one who had re- 
ceived a pardon ‘* for all offences committed, arising from participation, direct or 
implied, in the rebellion” (CHasr, C.J., Swayne, Miter, and Davis, JJ., dis- 
senting). — Ex parte Garland, 4 Wallace, 333. 


VARIANCE 


1. In debt on a bond, the declaration alleged that the bond was made on the 
first of a month; it appears in evidence that the bond was dated on the first, but 
went into effect on the fifteenth. Held, no variance. — United States v. Le 
Baron, 4 Wallace, 642. ; 

2. In an action to recover for injuries caused by falling into an area, an aver- 
ment in the declaration, that the defendant ‘dug up, opened, and made” the 
area, is sustained by proof that he formed the area by raising the sidewalk 
round it.— Robbins v. Chicago City, 4 Wallace, 657. 

3. A question of variance between the pleadings and the findings of the court 
below, it not being alleged that the findings were not warranted by the proofs or 
not conformable to law, cannot be raised for the first time on writ of error in 
this court. — Railroad Co. v. Lindsay, 4 Wallace, 650. 


Warver.— See Exceptions, Birt or, 1; PLEADING AND PRACTICE. 


War. 
A resident of Indiana, who had not during the war been resident in a rebel 
State, and had not been in the military service, was arrested in Indiana for con- 
spiring to aid the enemy. Held, that he was not a prisoner of war. — Ez parte 


Milligan, 4 Wallace, 2. 
See Commission. 
Watercourse. —See ACCRETION. 
Way.—See Hicuway. 
Witness. —See Apmrratty, 6. 


Worps. 
“ May, if deemed advisable.” —See Tax, 6. 
Writ or Error. —See Error. 
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SELECTED DIGEST OF STATE REPORTS. 


For the present number of this Digest, selections have been made from 
the following volumes of State Reports: 39 Vermont; 52 Pennsylvania 
State; 15 Michigan; 20 Wisconsin; 11 Minnesota; 15 New Jersey 
Chancery (2 McCarter) ; 1 West Virginia; 2 Duvall (Kentucky) ; 38 Mis- 
souri; 11 Florida; and Disney (Superior Court of Cincinnati). 


Accorp SaTIsraction. — See TENDER. 


ACTION. 


1. One who advised and procured a rebel force to camp on the farm of an- 
other, and to consume, carry away, and destroy his property, is liable to the 
owner of such property for its value, and the jury may also give smart money by 
way of damages. — Bronson v. Green, 2 Duvall, 234. 

2. M., a mortgagee in possession after default, let D. occupy under a covenant 
with him by D. to keep the estate in repair. L., the mortgagor, redeemed 
and sued D. at law in M.’s name and against his will, but with an offer of indem- 
nity, for a breach of this covenant, which occurred before L. redeemed. Held, 
that the action could not be sustained. — Seaver v. Durant, 39 Vt. 103. 

3. An officer in Morgan’s confederate army, who aided in the capture of 
Mount Stirling, held, not to be liable in damages to the bank at that place, 
robbed by a portion of Morgan’s soldiers, for such robbery, it not appearing that 
he counselled, aided, or even approved the robbery ; and the capture of the town 
itself not being, in a military sense, an unlawful act. — Witherspoon v. Farmers’ 
Bank, 2 Duvall, 496. 

See Brtts anp Notes, 8; JuDGMENT; NEGLIGENCE, 2. 


ADMISSIONS. 

1. An admission by defendant's attorney, on the trial of a cause, as to the 
amount of the plaintiff’s damages in case he was entitled to recover at all, does 
not bind the defendant at a subsequent trial. — Weisbrod v. Chicago & N.W. Ry 
Co., 20 Wis. 419. 

2. Admissions made by one under guardianship as a spendthrift are compe- 
tent evidence to prove an indebtedness contracted by him prior to such guardian- 
ship. — McNight v. Estate of McNight, 20 Wis. 446. 

8. Although the rule of law on the subject of admissions is, that the whole of 
the statement containing the admission is to be received together, yet if a witness 
testifies to an admission made by a party to a suit, but says ‘‘ he only heard a part 
of the conversation,” the court will not, in the absence of proof, infer that there 
was further conversation relating to the subject-matter of the suit, but will allow 
the statement of the witness to go to the jury, to be considered by them in mak- 
ing up their verdict. What the witness hears of a conversation relating to the 
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subject-matter of a suit is the whole of the conversation, so far as his testimony 
is concerned ; and if there was a conversation with other persons at the same time 
q in relation to the subject-matter of the suit, explanatory of that heard by the wit- 
ness, and not heard by the witness, it is incumbent on the party objecting to show 
what it was. — Williams v. Keyser, 11 Fla. 234. 


AGREEMENT. — See GuaRanry, 2. 


ASSIGNMENT. 
A right of action to set aside a release from the obligation of a covenant, on 
the ground that such release was fraudulently procured, cannot be assigned by 


the covenantee. — The Mil. & Minn. R.R. Co. v. The Mil. & West. R.R., 20 Wis. 
174. 


ATTORNEY. 


Service in the Confederate army does not legally operate as a disqualification 


to practice as an attorney and counsellor in the courts of Kentucky. — Ez parte 
O. S. Tenney, 2 Duvall, 351. 


See ConstiruTionaL Law, 6. 
Bartment. — See Lien, 1. 
Banx. — See Cueque; LeGat Tenper, 12; Tax. 
BELLIGERENTS, Riguts or.—See Acrion, 1, 3; TREsPass. 
Bequest. — See WI11, 4. 


Bitts anp Notes. 

1, A promissory note, made and payable in Michigan, ‘‘ with current rate of 
exchange in New York,” is a negotiable instrument. — Johnson v. Frisbie, 15 
Mich. 286. 

2. A note was given in consideration of the sale of a slave, the vendor, by bill 
of sale, warranting that the slave was a slave for life. Subsequent to the sale, 
slavery was abolished in Missouri by the ordinance of the Convention. Held, 
that the covenant did not warrant against such action on the part of the State, 
and that there was no failure of consideration of the note. — Phillips v. Evans, 38 
Mo. 505. 

3. G., the assignee of two notes, — one payable at Vicksburg, Miss., 1st No- 
vember, 1861, and the other at New Orleans, La., on thé 1st January, 1862.— 
assigned the same to T., a citizen of Kentucky, in April, 1861. Presentation 
and suit were prevented by non-intercourse resulting from the war, and on the 22d ~ 
November, 1862, T. sued G. on the assignment. Held, that the enforcement of 
payment having been rendered impossible by hostilities, which prevented inter- 
course, plaintiff was entitled to judgment.— Graves v. Tilford, 2 Duvall, 
108. 

4. Parol evidence of an agreement when a note was made, that it should be 
renewed at maturity, would contradict the written contract of the parties, and is 
therefore inadmissible. — Anspach v. Bast, 52 Penn. St. 356. 

5. A bill was drawn and indorsed in Lexington, Ky., in 1861, payable in New 
Orleans, on the 13th January, 1862, and was not presented for payment or pro- 
tested until one year after its maturity. Held, that the existing hostilities and 
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uncertainties of mail communications were a reasonable and legal excuse for fail- 
ing to present the bill for payment, and the indorser was not thereby released. — 
Bell vy. Hall’s Ex’rs, 2 Duvall, 288. 

6. B. drew bills at Smithland, Ky., on W. of New Orleans, on the 30th April, 
1861, payable the 2d September, 1861, at the latter city. Held, that the civil 
war which intervened rendered presentment for acceptance or payment unneces-° 
sary, and the drawers were liable, although no protest had been had, or notice 
of non-acceptance or non-payment given. — Berry v. Southern Bank Ky, 2 Du- 
vall, 379. 

7. A note was dated by mistake in 1855, when its true date was 1856, and 
when received by the holder was apparently overdue, but not in fact so. Held, 
that his title, being otherwise perfect, was not, on this account, subject to the 
equities between the original parties. — Dennison v. Jessup, Disney, 580. 

8. An interest-coupon, not having a payee designated therein, is not a promis- 
sory note, nor negotiable in law; and the holder, by purchase, of such interest- 
coupons overdue, cannot, by reason of that interest alone, maintain an action in his 
own name to enforce a trust, and the sale of property covered by a deed of trust, 
executed to secure a series of negotiable bonds with such unnegotiable coupons 
attached. — Wright v. Ohio & Miss. R.R. Co., Disney, 465. 

See CHEQUE Drarr; LreGat TENDER, 9, 10; VENDOR AND PURCHASER OF 
Estate, 3. 


Boxp. — See Bitts anp Notes, 8; Interest; Lecat 11; Surety. 


Bounty. 

A town voted a bounty tax, and directed its supervisors to issue an order for 
a certain amount against the fund so to be raised to each volunteer, who should 
enlist into the service of the United States to fill the quota of said town, under a 
call then pending. D. subsequently enlisted to the credit of the town under said 
call, without any personal agreement with or direction by the authorities of the 
town, or of any committee thereof. The town had notice, before the quota was 
filled, that D. had enlisted, but was not notified that he had been credited to it, 
until after its quota had been otherwise filled, and orders issued to the whole 
amount af the bounty fund. Held, that the town was not liable to D. for the 
payment of the bounty. To establish such liability, it must appear that D. knew 
of the offer, and enlisted, and was credited to the town, with a view to obtain the 
bounty thus offered, and that the authorities of the town were notified of the 


fact before they paid the money to other recruits. — State v. Brown, 20 Wis. 
287. 


See ConstitutionaL Law, 3. 
BurpEN oF Proor.— See Apmissions, 3. 
CaRRIER. 


1. There is no invariable rule requiring a common carrier to carry freight in the 
order in which it is received, without regard to its character and condition, 
or its liability to perish.— Peet v. The Chicago & N.W. Ry Co., 20 Wis. 
594, . 


2. It is competent for a common carrier to diminish and restrict his common 
law liability by special contract ; and he may absolve himself in this manner from 
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all liability resulting from every degree of negligence, however gross (if it fall 
short of misfeasance or fraud), provided the terms and language of the contract 
are so clear and definite, as to leave no doubt that such was the understandi 
and intention of the parties. — Balt. & Ohio R.R. v. Rathbone, 1 West 
Va. 87. 

3. In an action against the defendants, as common carriers of passengers, for 
negligently causing the death of the plaintiff's intestate, it appeared that the defend- 
ants were a stage company, and carriers of passengers from La Crosse to St. 
Paul; that the accident was occasioned by the uncoupling of the coach, and its 
precipitation into the river while being driven on to a ferry-boat at a ferry on and 
constituting part of the route taken by the defendants; that they were not the 
owners of the ferry, but paid ferriage, and the coach, in fact, passed over the 
ferry ; that the deceased was a passenger, having engaged and paid the usual 

. fare for one seat and passage in the coach from La Crosse to St. Paul, and that 
there was no notice to the passengers of the intervention of any other carrier 
than the defendants. Held, that, under this state of facts, as to the passengers,, 
the ferry company were the employees and agents of the defendants, and that 
the latter were responsible for the acts of the ferry-man, or ferry company, as for 
any other of their employees or agents. — McLean v. Burbank, 11 Minn. 277, 

It is incumbent on a common carrier of passengers to give notice to them of 
places in the road, the passage of which is attended with more than ordinary dan- 
ger, or requires special care or caution on the part of passengers, and the neg- 
lect to give such notice will render the carrier liable in case of injury. — Jb. 

4. Plaintiff took passage on the steamer of the defendants, and paid her fare, 
which included her board on the passage, a state-room, and lodging. She was 
assigned to the room by the proper officer of the boat; and another woman, a 
stranger to the plaintiff, was afterwards also assigned to the same room. Plain- 
tiff, when she went to bed, left her dress, in the pocket of which was her port- 
monnaie, with some personal jewelry, and money for her travelling expenses, on 
an upper unoccupied berth. During the night, while the plaintiff was asleep, the 
money and jewelry were claimed to have been stolen, but whether by some one 
from without, or by the other woman within, did not conclusively appear, though 
the evidence tended to show that it was stolen from without, through a window, 
which the steward of the boat knew to be broken. As to whether the defendants 
were liable for the property, if stolen, the court were equally divided. Curis- 
TIANCcY, J., Cooiry, J., concurring, holding the defendants liable, as carriers, to 
the same extent an inn-keeper would have been liable for a similar loss by a guest 
occupying a room at his inn; and Campsett, J., Martin, C.J., concurring, - 
denying such liability. — McKee v. Owen, 15 Mich. 115. 

See Damages, 3; Ramroap, 2, 3,5; Company; Usace. 


CuatTeL See MortcGace, 3. 


CHEQUE. 


The holder of a cheque deposited it in the bank on which it was drawn, know- 
ing that the drawer had no funds to meet it; it was passed to the holder's credit, 
and charged against the drawer. Held, that this was not payment of the cheque 
by the bank, and that the holder could not recover the amount from the bank, it 
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being fraud in him to present the cheque under such circumstances. — Peterson v. 
Union Nat. B’k, 52 Penn. St. 206. 


Conpition. — See Insurance, 1, 3. 
CoNnFEDERATE Notes. — See Contract, 3. 
Conr.ict or Laws. — See JUDGMENT. 
ConsIDERATION. — See Resuttinc Trust; Votuntary Trust. 


ConsTITUTIONAL Law. 


_ 1. In an action against a railroad company for damages for land taken by the 
company for the road, the court charged the jury as follows: ‘* Against the mar- 
ket value of the land you will offset nothing whatever.” The Constitution of 
Minnesota provides that where lands are so taken, ‘‘a fair and equitable com- 
pensation shall be paid for such land and the damages arising from the taking of 
the same.” The charter of the railroad allowed the ‘‘ benefits” resulting to the 
land from construction of the road ‘‘ by way of recoupment against the damages” 
sustained thereby. Held, that the charge was erroneous; that the damages 
allowed by the constitution were a unit, although composed of compensation for 
the land taken and the damages caused by taking it; and that the value of special 
benefits might be deducted from the full amount of such damages, and not merely 
from the damages resulting to the remaining portion of the land by reason of the 
taking of the land for the construction of the road (Wirson, C.J., dissent- 
ing). — Win. & St. Peter R.R. Co. v. Waldron, 11 Minn. 515. 

2. No State of the Federal Union has a constitutional right to secede from it. 
Hood v. Maxwell, 1 West Va. 219. 

8. An Act of Assembly, authorizing the levy and collection of taxes by the 
corporate authorities of townships and boroughs, to pay bounties to volunteers, is 
constitutional. — Akl v. Glein, 52 Penn. St. 432. 

The property of non-residents of a township is taxable under the provisions 
of said act. — Ib. 

4. The Act of Congress emancipating the wives and children of slaves volun- 
teering as soldiers in the Federal army, is unconstitutional (W1LLIAMs, J., dis- 
senting). — Corbin v. Marsh, 2 Duvall, 193. 

5. The constitution of West Virginia provides that ‘‘ every person elected or 
appointed fo any office or trust, civil or military, shall, before proceeding to 
exercise the authority or discharge the duties of the same, make oath or affirma- 
tion that he will support the Constitution of the United States and the constitu- 
tion of this State.” Held, that this did not prohibit the legislature from passing 
an act requiring any person so elected or appointed to take any other oath deemed 
necessary and proper also, and that the Act of Nov. 16, 1863,' prescribing an 


1 The material portion of the Act of November 16, 1863, is as follows: “ Every person elected 
or appointed to any office of trust, civil or military, shall, before proceeding to exercise the 
authority or discharge the duties of the same, take the following oath: ‘I, A. B., do solemnly 
swear that I will support the Constitution of the United States and of this State; that I have 
never voluntarily borne arms against the United States; that I have voluntarily given no aid 
or comfort to persons engaged in armed hostility thereto, by countenancing, counselling, or 
encouraging them in the same; that I have not sought, accepted, nor attempted to exercise 
the functions of any office whatever, under any authority in hostility to the United States; 
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oath, known as the ‘test oath,” for officers of the State of West Virginia, was 
not unconstitutional. — Ex parte William Stratton, 1 West Va. 305. 

6. An attorney-at-law is not an officer within the meaning of said Act of Noy. 
16, 1863, and is not required to take the oath therein prescribed for officers, — 
Ex parte C. J. Faulkner, 1 West Va. 269. 

See Corporation, 1; LeGat Tenper, 1, 2, 12, 14, 17; Stamp, Untrep 
States RevENvE. 


ConTRACT. 

1, A vendee contracted to buy land for a price fixed, ‘‘it being expressly 
agreed that the said payments are to be made in * * axes.” eld, that the vendee 
might elect to pay in money, and also that the measure of damages on failure of 
the vendee was the interest of the money, —not the profit which the vendor 
might have made on the axes. — White v. Tompkins, 52 Penn. St. 363. 

2. A contract made in 1863 to pay for land in gold —the difference between 
gold and paper currency being taken into consideration in estimating the value 
of the land —will be specifically enforced in equity, whether Treasury notes are 
a legal tender or not. — Hord v. Miller, 2 Duvall, 103. 

3. C. placed Confederate notes or bonds in the hands of A., with which to buy 
cotton. A. was to re-sell the cotton so bought, and, after deducting costs and 
commission, to pay over to C. the proceeds. In an action by C. to recover such 
proceeds, held, that the contract was against public policy and could not be en- 
forced. — Campbell vy. Anderson’s Adm’r, 2 Duvall, 384. 

See Bits anp Nores, 4; Carrier, 2; INNKEEPER; [NsurANCE, 2; LEGAL 
TeENvER, 16, 18; 5; Venpor anp Purcuaser OF Estate, 2. 


ConrripuTion. —See GUARANTY. 


CorpPoraTION. 

1. Municipal corporations, being creatures of legislation, have no constitu- 
tional guaranty of trial by jury, and such trial may be denied to them. — Borough 
of Dunmore’s Appeal, 52 Penn. St. 374. 

2. A proviso in one of the acts incorporating and relating to the defendant 
company prohibited them from using “any railroad, turnpike, or artificial road, 
without first obtaining the consent of the parties owning the same.” Held, that 
the company could not use the paved streets of Philadelphia without the consent 
of the city councils. — Comm. v. Central Passenger R’y, 52 Penn. St. 506. 

See Transrer or Srock. 


Coupon. —See Brits anp Nores, 8; InTerest. 


CovENANT. 
A covenant for peaceable occupation and enjoyment, contained in a lease for 
ninety-nine years, renewable for ever, reserving an annual rent, is broken by the 
assignment of dower in the premises to the widow of the lessor, specially of a 


that I have not yielded a voluntary support to any pretended government, authority, power, oF 
constitution within the United States, hostile or inimical thereto; and that I take this obliga- 
tion freely, without any mental reservation, or purpose of evasion.’ ”” 
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certain portion of the rents, charged upon the premises. — Mc Alpin v. Woodruff, 
Disney, 339. 
See anp Notes, 2; Votuntrary Trust. 


Law. 


One who at the time of committing an offence was a slave, but was afterwards 
emancipated, cannot be legally convicted and punished as a free man. — Owens 
v. Comm. 2 Duvall, 349. F 

See Eviwence, 1, 2. 


DaMaGEs. 


1. C. agreed, by a written contract, to boat coal for B. The court charged that 
the measure of damages for failure to carry the coal was the difference in price 
of freight ; the trouble and expenses of procuring other boats; loss by reason of 
insufficiency of supply of coal and rise in its price; and expenses on account 
of expected receipt of coal under the contract, which otherwise would not have 
been incurred. Held, not to be error. — Collins v. Baumgardner, 52 Penn. St. 
461. 

2. General benefits conferred on the owner of land taken in invitum for a 
railroad, that is, such benefits as result from the construction of the road to prop- 
erty holders generally in the same vicinity, through whose lands the road does 
not pass, cannot be deducted from the compensation for damages due the owner 
through whose land the road passes; the benefits, the value of which is to be 
deducted, must be those resulting directly to the land (a part of which is taken) 
from the construction of the road, not through the vicinity, but through the 
land. — Win. & St. Peter R.R. Co. v. Waldron, 11 Minn. 515. 

3. Where flour delivered to a common carrier in Wisconsin to be transported 
to New York for sale was not delivered there in a reasonable time, the measure 
of damages is the depreciation in its value in the New York market between the 
time when it should have been delivered and that at which it was delivered, — it 
having actually been sold at the diminished price. — Peet v. The Chicago & N.W. 
Ry Co., 20 Wis. 594. 

See Action, 1; Conrract, 1; NEGLIGENCE, 2. 


DECEDENT. 


The estate of a decedent passing collaterally, is liable to pay the State the col- 
lateral inheritance tax imposed by the law of Pennsylvania, although such estate 
consists of United States bonds (ReaD, J., dissenting). — Strode v. Comm., 52 
Penn. St. 181. 

The acceptance by the distributees, in payment of their shares, of the bonds 
without conversion, does not relieve the estate from the tax. —1b. 


Deep. 


1. The fact of the possession by the grantee of a deed duly executed and 
acknowledged by the grantor is presumptive evidence of the delivery of the deed 
at the date of the acknowledgment, and that presumption cannot be overcome by 
the uncorroborated testimony of the grantor, that it was never delivered. — Ben- 
son v. Woolverton, 15 N.J. Ch. 158. 

VOL. II, 20 
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2. The plaintiff executed a deed of certain premises to M. without his knowl- 
edge, took it to the clerk’s office to be filed, but directed that it should not 
be recorded, but be returned to him when he called for it. The deed was 
recorded by mistake. Plaintiff subsequently took the deed away and it was acci- 
dentally destroyed by fire. M. never had it in his possession, and had no knowl- 
edge of it until some months after it was executed, when plaintiff told him it was 
recorded by mistake. Plaintiff was considerably indebted to M. and others, and 
executed the deed to prevent other creditors from attaching this land. Held, 
that this was not such a delivery of the deed as would give it effect as a convey- 
ance, transferring the title to M.; and also that the plaintiff was not estopped 
from asserting his title to the land against the attaching creditors of M., who 
knew nothing about the transaction until the land was set off to them on execu- 
tion. — Elmore v. Marks, 39 Vt. 538. 

3. C. executed a mortgage of certain premises to W., but by the certificate of 
the magistrate taking the acknowledgment it appeared that W. the grantee, in- 
stead of C., acknowledged the instrument. Held, that the certificate of the magis- 
trate of the acknowledgment of a deed is an independent instrument, complete 
and perfect of itself, and is neither a part of the deed nor an act of the parties; 
and that as it could not be determined by the face of the certificate whether an 
error was committed in writing the name of the man who acknowledged it, or in 
taking the acknowledgment of the wrong man by mistake, the case did not fall 
within the rule, that, when it is apparent from the face of an instrument that a 
mere clerical error has been made, and also what the correction should be, the 
court will correct such error by construction. — Wood v. Cochrane, 39 Vt. 544. 

See Resuttinc Trust; Votuntary Trust. 

Detivery.—See Deep, 1, 2. 
Demanp. — See Drart. 


Deposit. —See Lecat TENDER, 8, 13. 


DEVISE. 
A testator, by will published in 1858, devised certain property to J., one of 
his sons. J. joined the Confederate army in 1862, and at the time of his father’s 
death in 1864 was a prisoner at Camp Douglas. Held, that, though a rebel, J. 


had legal capacity to take, and was entitled to hold, the Property devised to him. 
— Hoskins v. Gentry, 2 Duvall, 285. 


Dismissal or ACTION. 
That one of two plaintiffs, who is merely a nominal party, and who could not 
control the suit or collect the judgment, is a public enemy, is no ground for dis- 


missing the petition as against the beneficial plaintiff who is not an enemy. — 
Hoskins v. Gentry, 2 Duvall, 285. 


Domici. 


W., a citizen of Virginia, died leaving a widow and two children, among 
whom he divided his property equally, and the widow qualified as guardian. Sub- 
sequently she married S., and two years thereafter they removed to Ohio, taking 
with them the infant children of W. One of them, Mary, died about two years 
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after so removing. Held, that the child’s domicil was not altered by such removal 
and residence, and that her personal estate must be distributed according to the 
Virginia law of distributions. — Mears v. Sinclair, 1 West Va. 185. 


Dower. — See CovENANT. 


Drart. 

A draft payable to the order of A. was drawn by B., the duly authorized agent 
of the South-Western R.R. Bank, upon the cashier of said bank in May, 1862. 
In September, 1866, the plaintiff, the endorsee of said draft, presented the same 
for payment, which was refused, and thereupon it was protested. In suit brought 
against the bank as drawer, held, that the drawer and drawee being one, such 
draft was regarded, in legal contemplation, as a promissory note, payable on 
demand, and that the maker thereof was not entitled to notice. Also, that it was 
not necessary to prove a demand, the beginning of the suit being sufficient, if 
within the statute of limitations (Lone, J., dissenting).— Bailey v. South- 
Western R.R. Bank, 11 Fla. 266. 

EasEMENT. — See LICENSE. 


Emancipation. — See anp Notes, 2; Constirutronat Law, 4; 
Crimryat Law; 4. 


Eminent Domain. —See ConstituTionaL Law, 1. 


Equity. 

When a parcel of land is sold under a decree of foreclosure, and is struck off 
and conveyed to the purchaser under an erroneous impression that the mortgage 
covers the entire tract, the price as for the entire tract being bid and paid, and 
the purchaser put into possession, and it is afterwards discovered that from a 
mistake in the description the mortgage does not cover the entire premises in- 
tended to be mortgaged, by reason whereof the legal title fails, the purchaser 
is entitled to be protected in the peaceable possession of the land purchased, 
although, the mortgage being extinguished, the mistake therein cannot be cor- 
rected. The devisee of the mortgagor was restrained from recovering possession 
of that part of the premises accidentally omitted from the mortgage, and was 
decreed to release the same to the purchaser. — Waldron v. Letson, 15 NJ. 
Ch. 126. 


See Contract, 2; Partnersuip, 1; VENDOR aND PurcuaseR OF REAL 
Estate, 2. 


EstopreL. —See Deep, 2. 


EVIDENCE. 

1. Upon a trial for rape, if the woman alleged to have been forced is examined 
as a witness for the State, she may be asked, on cross-examination, whether at a 
specified time and place she had illicit intercourse with a certain person named, 
other than the prisoner. — State v. Reed, 39 Vt. 417. 

2. In a prosecution for murder, the accused cannot, as tending to show prov- 
ocation, introduce evidence to prove ‘ the vicious temper, nature, and disposition 
of the deceased.” — Brucker v. The State, 19 Wis. 539. 

3. Where entries in a book of accounts are made by mistake to a wrong name, 
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they may be read in evidence against the party intended to be charged, after the 
mistake has been satisfactorily explained by other competent evidence. — Schettler 
v. Jones, 20 Wis. 412. 

4. In an action by one of a mercantile firm against a railroad company for 
injuries to plaintiff's person, caused by defendants’ negligence, plaintiff cannot 
ask thé other partner, as witness for him, what was the amount of damage to said 
firm for a specified time, by reason of plaintiffs absence, caused by his injuries, 
— Blair v. The Mil. & P. du C. R.R. Co., 20 Wis. 262. 

5. When the party producing a written instrument on notice claims a beneficial 
interest under it, this fact dispenses with the necessity of giving proof of its execu- 
tion, because of the privity of interest, and not because of the possession of the 
written instrument by the party against whom it is offered in evidence. — Williams 
v. Keyser, 11 Fla. 234. 

6. The plaintiff proposed to read to the jury as evidence a copy, taken by 
another person, of the judge's notes of the testimony of one C., as given upon a 
former trial, C. having deceased, and at the same time proposed to prove that 
the original minutes were lost and that the copy was correct, and also by the depo- 
sition of the judge, that the original minutes were ‘‘ full,” and taken ‘* with sub- 
stantial correctness.” Held, that, upon the proof offered, the plaintiff was 
entitled to read the copy to the jury. — Whitcher v. Morey, 57 Vt. 459. 

See Apmissions, 2, 3; Butts anp Notes, 4; Presumprion oF Deatu; 
SToLen Property, 1. 


Executors AND ADMINISTRATORS. 

The widow and heirs of a decedent, against whose estate there were no debts, 
made:an arrangement by which his personal property was distributed. Adminis- 
tration was afterwards taken out, and suit was brought by the administrator to 
recover part of the property. Held, that the expense of administration was not a 
debt which would justify the proceeding ; that, although the mere legal estate of 
a decedent in his personal property passes to the administrator, yet, if there are 
no creditors, the heirs have a complete equity in the property, and may distribute 
it among themselves without administration. — Walworth v. Abel, 52 Penn. St. 
370. 

Famity AGREEMENT. —See EXECUTORS AND ADMINISTRATORS. 


ForeiGN JuDGMENT.—See JUDGMENT. 


FRANCHISE. 


When a franchise is conferred upon two persons by an act of the legislature, 


it must be accepted by both, or the grant is inoperative. — Ferrel v. Woodward, 
20 Wis. 458. 


Fraup. —See Creque; Surety. 


Fraups, STATUTE OF. 


1. A parol agreement by a mortgagee to release the mortgagor from his per- 
sonal liability if he will convey the lands to a third person, may be enforced by 
the mortgagor after performance on his part. — Coyle v. Davis, 20 Wis. 564. 

2. When a sale of goods is upon the joint credit and promise of two, though 
the property is purchased for and delivered to but one of them, the legal effect, 
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as between them and the vendor, is a sale to the two jointly. Such a promise is 
an original one, as between them and the promisee, and does not come within 
the statute of frauds. — Gibbs v. Blanchard, 15 Mich. 292. 


FRAUDULENT CONVEYANCE. 

Where a debtor, residing and owning land in Kentucky, sells it in Indiana to 
a creditor residing there in payment of his debt, such sale — being made in con- 
templation of insolvency and with a view to prefer the vendee to the exclusion of 
other creditors in Kentucky — is within the act prohibiting such sales, although 
the contract was made in Indiana, where the right to prefer creditors exists. — 
Brown v. Early, 2 Duvall, 369. 

Gotp. — See Contract, 2; LeGat TENpDER. 


1. One of four guarantors was sued for the debt of the principal, and a judg- 
ment recovered against him for the amount, which he paid. In a suit against a 
co-guarantor for contribution, held, that the judgment was not conclusive on the 
latter, who might make every defence he could have made in the original suit, 
had he been notified, including want of due diligence in the creditor in collecting 
the debt. — Kramph v. Hatz, 52 Penn. St. 525. 

2. E. having contracted for goods to be paid for in nails, and the vendors 
being unwilling to deliver without security, R. wrote to them, ‘‘ If you have not 
shipped the goods, ship immediately, and I will be responsible for the delivery 
of the nails by E.” Held, to be an agreement to be responsible for the delivery of 
the nails, —not for E.’s ability to deliver. — Reigart v. White, 52 Penn. St. 438. 

See Surety. 

Haseas Corpus. 

Whether a writ of habeas corpus will issue from the Supreme Court to a person 
in Michigan, to bring into this State a minor child under guardianship here, and 
who has been and continues to be detained in another State, gu@re, the court 
being equally divided. — In the matter of Sam. W. Jackson, 15 Mich. 417. 

. Huspanp anp Wire. 

The plaintiff, a physician, attended the defendant's wife professionally at her 
request, and made his charges to the wife, ‘‘ for the reason that he thought he 
should be more likely to get his pay from her than from the defendant.” The 
defendant was in jail a portion of the time and the wife had applied for a divorce, 
and the plaintiff knew the character of the relations between them. Held, that 
although the husband might have been liable for these services, as for necessaries, 
if they had been rendered on his credit, yet as the plaintiff, with full knowledge 
of the relation of the parties, had chosen the person to whom he would give credit, 
he could not repudiate that choice, and that the defendant therefore was not 
liable. — Carter v. Howard, 39 Vt. 106. 

Contract. —See Contract, 3. 
Imptiep Trust. —See Partrnersnip, 1. 
Inporser. — See Brits anp Nores, 5. 
Inrant. — See INNKEEPER. 
Insunction. —See VENDOR aND Purcuaser or Reat Estate, 3, 


| 
; 
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INNKEEPER. 

The price of entertainment furnished by an innkeeper to an infant, not know- 
ing that the latter is acting contrary to the wishes of his guardian, may be recoy- 
ered by him and he has a lien on the baggage of his infant guest for such price, 
and also for money furnished the infant and expended by him in procuring neces- 
saries. —Watson v. Cross, 2 Duvall, 147. 

An innkeeper is bound to entertain all guests apparently responsible and of 
good conduct; and the mere fact of infancy alone in the applicant would not 
justify him in refusing. Hence, although an infant may in general avoid his 
contracts which are not for necessaries, yet the law will not allow him this privi- 
lege when the contract on the part of the adult is, as in this case, legally com- 
pulsory. — J. 

Insane Person. —See W111, 3. 


INSURANCE. 


1. A policy of insurance against fire provided that, in case of loss, the insured 
should give immediate notice, and as soon as possible render under oath a par- 
ticular account of such loss, ‘‘ stating whether any and what other insurance has 
been made on the said property, giving copies of the written portions of all 
policies thereon.” The insured, in his affidavit, stated that ‘‘ there were three 
hundred dollars additional insurance made on the property; viz., a policy be- 
lieved to be dated Jan. 27, 1863, and numbered 6,736, in the Mechanics’ Mutual, 
of Milwaukee, Wis., on the building;” and that he was unable to furnish a 
written copy thereof, because the policy had been mislaid, and the company had 
no record of the written part of it. Held, that the furnishing such copies was a 
condition precedent to the plaintiff's right of recovery, and that he had not com- 
plied therewith. — Blakeley v. The Phenix Ins. Co., 20 Wis. 205. 

2. A clause in a policy of insurance, reserving to the insurer the right to ter- 
minate the insurance at any time, by giving notice to that effect to the insured, 
and refunding a ratable proportion of the premium, does not destroy the mutu- 
ality of the contract, and the contract is valid. — Nat. Ins. Co. v. Irwin, Disney, 
450. 

3. When it is provided in a policy of insurance that all claims are to be barred 
unless prosecuted within a year from the date of loss, the condition is complied 
with by commencing an action thereon within the year, and in case that action is 
abandoned for good cause, and another instituted promptly, but after the expira- 
tion of the year, the assured is not barred. — Madison Ins. Co. v. Fellowes, Dis- 
ney, 217. 

INTEREST. 

In a suit to recover the amount due on certain interest coupons attached to 
bonds issued by the defendant town, held, that the coupons bore interest from the 
time they became due and payable. — Mills v. Town of Jefferson, 20 Wis. 50. 

INTERNATIONAL Law. —See Trespass. 


JUDGMENT. 


Where judgment is rendered in another State against a non-resident thereof, 
a citizen of Vermont, without process or notice being served on him in the State 
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where the judgment is rendered, and he does not submit to the jurisdiction by 
appearing in the suit, the presence and attachment of the property of the defend- 
ant in the State where the judgment is rendered do not make the judgment so 
rendered personally binding on the judgment debtor, when sued in a State other 
than that in which it was rendered, so as to be enforced by action, either upon 
general principles or under the Constitution and laws of the United States, even 
though the judgment be regular and in conformity with the laws of the State 
where it is rendered, and could there be enforced personally against the defend- 
ant by action founded thereon. Nor do the facts, that process was served upon 
or notice given to the defendant in Vermont, or out of the State in which judg- 
ment was rendered, add any thing to its force or validity: such service and 
notice being mere nullities. — Price v. Hickok, 39 Vt. 292. 
See Guaranty, 1. 


JURISDICTION. — See Corpus; Manpamus; Trespass. 
LeasE. — See CovENANT. 


TENDER. 


1. Congress has constitutional power to issue Treasury notes of the United 
States and make them lawful money and a legal tender for the payment of debts 
(Woopwarp, C.J., and Tuompson, J., dissenting). — Schollenberger v. Brin- 
ton, 52 Penn. St. 9, 100. 

2. The Act of Congress of Feb. 25, 1862, authorizing the issue of such 
notes, is constitutional. — Jb. 

8. The principal sum which redeems a ground rent is a debt within the mean- 
ing of the act (Tuompson & Strona, JJ., dissenting). — Ib. 

4, A ground rent payable in ‘‘ *** dollars, lawful silver money of the United 
States of America,” is redeemable by such notes. — Jb. 

5. So the half-yearly instalment of a ground rent, payable in ‘‘** dollars, 
lawful silver money of the United States, each dollar weighing 16 pwt. 6 gr., at 
least.” — Mervine v. Sailor, ib. 18, 45, 102. 

6. So a ground rent payable in ‘‘ lawful money.” — Davis v. Burton, ib. 22. 

7. So a ground rent payable in “lawful money of the United States.” — 
Kroener v. Colhoun, ib. 24. 

8. So a certificate of deposit of ‘* six hundred and twenty-five dollars, gold, 
payable *** in like funds, with interest.” — Sandford v. Hays, ib. 26. 

9. So a note for a sum of money, marked, in margin, ‘‘ $14,145, specie,” 
which, by bankers’ rules, meant payable in coin, gold or silver. —Graham v. 
Marshall, ib. 28, 103. 

10. So a note for ‘‘*** dollars in gold, without defalcation.” — Laughlin v. 
Harvey, ib. 30. 

11. The condition of a bond, dated Aug. 7, 1862, for the payment of $3,000, 
“in gold coin of the United States, of the present standard of weight and fine- 
ness, notwithstanding any law which now may or hereafter shall make any thing 
else a tender in payment of debts,” held, not payable in greenbacks. — Dutton v. 
Pailaret, 52 Penn. St. 109. 

12. Plaintiff presented certain bank bills for redemption at the counter of the 
bank and demanded gold or silver therefor. The bank offered to redeem in 
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United States legal tender notes. It was provided by a statute of Vermont, in 
force at the time, that if any bank should refuse or delay payment, ‘‘ in gold or 
silver,” of any bill or note presented for payment, it should be liable to pay the 
holder of such bill or note certain interest thereon by way of damages. In an 
action by plaintiff, held, that the law of Congress, making ‘Treasury notes a legal 
tender, was constitutional, and that United States legal tender notes were a valid 
tender in this case. — Carpenter v. Northfield Bank, 39 Vt. 46. 

13. In June, 1863, E. deposited $400 in gold coin with the defendants as 
security for a loan, the president of the bank saying, in answer to a request for 
“*a special certificate of deposit,” that a memorandum in the bank book, that the 
deposit was in gold, would be sufficient. Such memorandum was made. In 
August, 1863, the debt, for which the gold was deposited as security, was paid. 
In February, 1865, E. sold the gold to the plaintiff, who demanded it of the 
bank. The demand was refused. Held, that the plaintiff was only entitled to 
judgment for $400, with interest as damages for the detention, even though the 
judgment might be discharged in Treasury notes. — Warner vy. Sauk Co. Bank, 
20 Wis. 492. 

14. The Act of Congress of Feb. 25, 1862, making Treasury notes of the 
United States a legal tender in payment of debts between private persons, is con- 
stitutional. — Riddlesbarger v. McDaniel, 38 Mo. 138. 

15. They are a legal tender in payment of debts contracted before the passage 
of said act. — Verges v. Giboney, 38 Mo. 458. 

16. A tender of such notes is a good tender, although the contract to pay 
(made after the passage of said act) stipulate that the debt ‘‘ shall be paid in the 
current gold coin of the United States in full tale or count, without regard to any 
legal tender that may be established or declared by any law of Congress.” — Appel 
v. Woltmann, 38 Mo. 194. 

17. So much of the Act of Congress of the 25th of February, 1862, as declares 
United States Treasury notes to be lawful money and a legal tender in payment 
of debts or private contracts, is unconstitutional (WimLiaMs, J., dissenting). — 
Griswold v. Hepburn, 2 Duvall, 20. 

18. A contract for the payment of a certain number of dollars in gold, made 
prior to the act of Congress making Treasury notes a legal tender, does not 
entitle the party to.a judgment for gold or silver, but the judgment should be 
simply for dollars, without any regard to the kind of currency in which it may 
be discharged. — Smith’s Admr. v. Dilland’s Admr., 2 Duvall, 152. 

But it seems, that, on a contract made since that act, in which one party, for a 
valuable consideration, undertakes to pay a given number of dollars in gold, the 
other would be entitled to a decree for a specific execution, without regard to 
the question whether the legal tender act is constitutional or not. — Jb. 

See Conrract, 2. 


LICENSE. 


The doctrine that a license executed is irrevocable is confined to licenses under 
which, when executed, no estate or interest in land passes, and a permanent 
right to flow land by the creation and maintenance of a mill-dam cannot be 
created by parol. — Clarke v. Carr, 20 Wis. 531. 

See Venpors anp Purcuasers OF Reat Estate, 1. 
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Lien. 

1. H. hired E. to take charge of a stallion for a time specified, at a fixed price, 
E. to attend to him in the best manner and obey H’s instructions. Held, that, as 
a servant merely, E. was not entitled to a lien; but that he was entitled to a lien 
_ for feed, keeping, and shoeing, which should have been furnished by the owner. 
— Hoover v. Epler, 52 Penn. St. 522. 

2. E. gave his note to a stable-keeper for boarding the horse part of the time. 
Held, that E. was not entitled to be subrogated to the stable-keeper’s lien, until 
he had paid the note. — Jb. 

See INNKEEPER; RaiLroapv, 1; Rewarp. 


Ma practice. —See NEGLIGENCE, 2. 


Manpamvus. 


A court of Wisconsin will in a proper case issue a mandamus to enforce a 
judgment of the District Court of the United States for the District of Wiscon- 
sin. — State v. Supervisors of Town of Beloit, 20 Wis. 79. 

Master anp SERVANT. —See Lien, 1; NEGLIGENCE, 3. 
Miuirary TrestTaMENT. — See 1, 2. 
Mistake. —See Deep, 3; Bitts anp Nores, 7; Equity. 


Morteace. 
1. If a mortgagee has diminished the security of a subsequent purchaser of 
part of the mortgaged premises, without his consent, by releasing the mortgagor 
from his personal liability, the land so purchased is discharged from the lien of 


the mortgage. — Coyle v. Davis, 20 Wis. 564. 

2. A mortgage was given to an old person to secure the payment of a debt 
due her, conditioned to pay her the sum of $500 in five years, but to be paid by 
furnishing her with a home and support during said five years. Held, that the 
mortgagee was absolutely entitled to the support for the entire period, and that 
the mortgagor was bound to furnish it, and was not at liberty to furnish the sup- 
port or pay the money at his option. — Hawkins v. Clermont, 15 Mich. 511. 

3. Under the statute providing that ‘‘no mortgage of personal property here- 
after made shall be valid against any other person than the parties thereto, unless 
possession of the mortgaged property be delivered to and retained by the mort- 
gagee, or unless the mortgage (or a copy thereof) be filed in the office of the 
town clerk where the mortgagor resides,” an instrument purporting to be a mort- 
gage of personal property to be acquired after the same was executed and filed 
in the town clerk’s office (such property not being delivered to and retained by 
the mortgagee), is not valid against one who has purchased the property from the 
mortgagor; but although the instrument was so ratified after the acquisition and 
before the sale of the property by the mortgagor, as to make it binding between 
the parties thereto, and although the purchaser had previous actual notice of the 
mortgagee’s claim of title, yet, in the absence of any actually fraudulent intent, 
he may hold the property as against the mortgagee. — Single v. Phelps, 20 Wis. 
398. 
See Action, 2; Fraups, Statute or, 1. 


Moenicipat Corporation. —See Corporation, 1. 
NationaL Bank. — See Tax. 
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NEGLIGENCE. 


1. In an action for damages for injuries sustained by the plaintiff, by reason 
of a defective highway, held, that the plaintiff could recover, even though he did 
not exercise due care, provided such want of care did not in point of fact con. 
tribute in any degree to the happening of the accident. — Walker v. Westfield, 
39 Vt. 246. 

2. Where, by the improper treatment of an injury by a surgeon, the patient 
must inevitably have a defective arm, the surgeon is liable to action, even though 
the mismanagement or negligence of those having the care of the patient may 
have aggravated the case and rendered the ultimate condition of the arm worse 
than it otherwise would have been; such mismanagement or negligence only 
affects the measure of damages. — Wilmot v. Howard, 39 Vt. 447. 

3. At the request of the owner of a freight car, the agents of a railroad com- 
pany attached his car to a passenger train, contrary to the ‘‘ instructions and 
rules” of the company, he agreeing ‘‘ to run all risks.” Owing to an accident, 
to which the attaching of his car did not contribute, the plaintiff was injured. 
Held, that the company could not repudiate the act of their agents, so as to free 
themselves from responsibility for negligence ; and that the plaintiff assumed only 
the risk of the act of attaching his car, —not the risk of the negligence of the 
company’s agents, and, the car not being unlawfully on the track, the plaintiff 
was entitled to damages. — Lackawanna & Bl. R.R. Co. v. Chenewith, 52 Penn. 
St. 382. 

The plaintiff agreed also to attend to the brakes on his car; held, that this did 
not make him an employee of the company, so as to prevent his maintaining suit 
against them for damages for negligence. — Jb. 

See Carrier, 2, 3. 


Necro.—See Wit, 4. 


Nortice.—See Butts anp Nores, 5, 6; Drarr; Morreace, 3; 
Raitroap, 2. 


NUISANCE. 

One who continues a nuisance created by another, is entitled to notice to 
remove the same, before action brought for its abatement, as well as before 
action brought to recover damages arising therefrom. — Thornton v. Smith, 11 
Minn. 15. 

NuncupativE Witt. — See 2. 


PARTNERSHIP. 

1. If real estate be conveyed to partners, so as to vest in them a legal estate 
as tenants in common, yet, in the absence of an express agreement, or of circum- 
stances showing an intent that the estate is to be held for the separate use of the 
partners, it will be considered in equity as vesting in the partners in their part- 
nership capacity, subject to an implied trust that they shall hold it until the pur- 
poses for which it was purchased have been accomplished, and that it shall be 
applied, if necessary, to the payment of the partnership debts. — Robertson v. 
Baker, 11 Fla. 192. 
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And with respect to the mutual rights of the partners, there is no difference 
between a partnership formed for the purpose of prosecuting the business of 
planting and that of one formed for the purposes of trade. — 1b. 

2. When a firm becomes insolvent, having partnership property and partner- 
ship creditors, and also individual property and individual creditors, and the 
partnership creditors exhaust the partnership property, the individual creditors 
have a priority of right to receive an equal percentage of their claims out of the 
individual estates, and if any thing remains, it is to be distributed among all 
the creditors, without regard to class. — Northern Bank of K’y v. Keizer, 2 
Duvall, 169. 

PassENGER. — See Carrier, 3, 4. 
Payment. —See Contract, 1. 
PREFERRED CrepiToR. —See FravpULENT CONVEYANCE. 
PresuMPTion. —See Apmissions, 3; Deep, 1. 


PRESUMPTION OF DEATH. 


The statute which raises a presumption of the death of a person absenting 
himself for seven years without being heard from, furnishes a legal presumption 
of the time of the death, as well as of the fact of the death. In the absence of 
the statute, the presumption would be that the absent person was still alive. 
This presumption of the continuance of life only ceases when it is overcome by 
the countervailing presumption of death afforded by the statute, which is not 
until the end of seven years; and the presumption of death arising at the end of 
seven years cannot operate retrospectively. — Ez’ors. of Clarke v. Canfield, 15 
N.J. Ch. 119. 


PRINCIPAL AND AGENT. —See NEGLIGENCE, 3. 


PRIVILEGE. 


There is no general exemption from service of process without arrest, merely 
because the party served is attending court awaiting the trial of a cause. — Case 
v. Rorabacher, 15 Mich. 587. 

Process. — See 
Promissory Norr.—See Brits anp Notes. 
Protest. —See Butts anp Nores, 5, 6. 
Enemy. — See Dismissat or ACTION. 
PunitrvE Damacres.—See Action, 1. 


1. Where the owner of land across which a railroad has been surveyed and 
located foregoes his right to have his damages ascertained and paid before the 
making of the road over his land is begun, and, under some arrangement as to 
the subsequent ascertainment and payment of his damages, consents that the 
work may proceed, he cannot thereafter interpose and prevent the work in prog- 
ress, or prevent the use of the road; nor, in the absence of some special contract 
to that effect, can he assert a lien on the land so taken, in the nature of a mort- 
gage for the purchase money, or value of the land. — Knapp v. McAuley, 39 Vt. 
275. 


2. An instruction that ‘‘ press of freight will not excuse failure (of a railroad 
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company) to carry goods in ordinary time, in cases where such press was known 

by the company when they received the freight, and had existed a long time when 
the goods were received, unless they notified the shipper of the necessity of delay,” 
held to be erroneous. — Peet v. The Chicago & N.W. R’y Co., 20 Wis. 594. 

3. Where several companies are engaged in a common undertaking for trans- 
portation of freight on a long line, of which each associate owns a different link, 
executing through bills of lading and charging through freight, they will each be 
chargeable as common carriers for the whole distance. —Cin., Ham., & Day. 
R.R. Co. v. Spratt, 2 Duvall, 4. 

4. Where a passenger bought tickets of a railroad agency in Buffalo, one 
from B. to S., over the Buffalo & Lake Huron Railway, and the other from S, 
to D., over the Grand Trunk Railway, and after a delay of two months from the 
time of using the former ticket, began his journey from S. to D. on the second, 
held, that although printed on the same piece of paper, yet, as they contained no 
restrictions, they were distinct vouchers for separate journeys, and the validity 
of the last ticket was not affected by the delay. — Brooke v. The Grand Trunk 
By Co., 15 Mich. 332. 

5. A receipt for goods, given by the Detroit & Milwaukee Railroad Co., stated 
that the goods were ‘‘ addressed to H. & S., agent, New York, to be sent by 
the Detroit & Milwaukee Railroad Co., subject to their tariff and under the con- 
ditions stated on the other side, — care Swift sure Line, Albany (description of 
goods), through to New York at $1.95 per barrel ;” and on the other side was a 
notice, ‘*that all goods addressed to consignees resident beyond the places 
at which the company have stations . . . will be forwarded to their destination 
by public carriers or otherwise, as opportunity may offer . . .; but that the 
delivery of the goods by the company will be considered as complete, and its 
responsibility will be considered to have ceased, when such carriers shall have 
received the goods for further conveyance. And the company hereby further 
give notice, that they will not be responsible for any loss, damage, or detention 
that may happen to goods so sent by them, if such loss, damage, or detention 
occur beyond their said limits.” Held, that this receipt did not import a contract 
to carry to New York, but that these conditions were a part of the contract, and 
constituted a valid limitation of the liability of the company. — The Det. & Mil. 
R.R. Co. v. The Farmers’ & Millers’ Bank, 20 Wis. 122. 

See Carrier, 1; ConstirruTionaL Law, 1; Damaces, 2,3; NEGLIGENCE, 3. 
Rare. —See Evivence, 1. 
Reset. — See Devise. 
Recorp.—See Morteace, 3. 


REPLEVIN. 

Where grain belonging to different owners has been stored in mass with their 
consent, each may, if necessary for the maintenance of his rights, maintain re- 
plevin for his share, subject to deduction of his proportion of loss or waste 
occurring to it while so in mass. — Young v. Miles, 20 Wis. 615. 


Resvuttine Trust. 


In the case of a deed, which recited a consideration, held, that the absence of 
a consideration in fact was not sufficient, without fraud, mistake, or contrivance, 
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to raise any resulting trust in favor of the grantor. — Jackson v. Cleveland, 15 
Mich. 94. 
Revocation. — See Votuntary Trust. 


Rewarp. 

A telegram was directed to the ‘ Sheriff of Centre County,” describing a mare 
which had been stolen, and saying, ‘‘ a reward of $50 will be paid for her recov- 
ery.” Held, that this was a general offer, and bound the offerer to whomsoever 
recovered the horse; and that the person recovering the property had a lien on 
it till the reward was paid. — Cummings v. Gann, 52 Penn. St. 484. 


Saez. 


The right of stoppage in transitu, at any time before actual delivery, exists in 
every case in favor of an unpaid vendor, who has not waived his privilege, in case 
of the insolvency of the vendee, actually existing, whether existing at the time of 
the sale or occurring at any time before actual delivery of the goods. And it is 
not necessary that insolvency should be evidenced by any overt act intervening 
between the sale and the exercise of the right. — Schaettle v. Benedict, Disney, 
445. 
See Fraups, STaTuTE or, 2; VENDOR aND Purcuaser oF Reat Estate, 1. 


Secession. —See Constitutional Law, 2. 


Suips anp SHIPPING. 


Under a contract for the building of a vessel, in the absence of any specific and 
clear agreement to the contrary, no property vests in the person for whom it is 
agreed to be built, until it is finished and delivered, even though advancements 
are stipulated to be made to the builder from time to time, as the work pro- 
gresses. — Haney v. Sch Rosabelle, 20 Wis. 247. 

Stave.—See Bits anp Notes, 2; Cromnat Law; Wut, 4. 
Sotprer.—See Witt, 1, 2. 
Sreciric Execution. —See Lecat Tenper, 18. 
Sprciric PERForMaNCE.— See Contract, 2; VENDOR AND PURCHASER OF 
Estate, 2. 


Stamp, Unitep States REVENUE. 


1. So much of the internal revenue law as requires process in State courts to 
be stamped, as a condition of the validity of legal proceedings, is unconstitu- 
tional and void. — Fifield v. Close, 15 Mich. 505. 

2. Under the Act of Congress, approved June 30th, 1864, entitled ‘‘ An act 
to provide internal revenue,” &c., an instrument is not rendered invalid, nor is 
the penalty incurred by an accidental omission to affix a United States internal 
revenue stamp thereto. The forfeiture of the penalty and the forfeiture of the 
instrument are both embraced in one entire, connected proposition, and both rest 
on the same facts, the omission of the stamp with intent to evade the provisions 
of the act. — Hitchcock v. Sawyer, 39 Vt. 412. 

3. Where an instrument was delivered without the proper revenue stamp, 
it seems that, upon being returned to the maker and by him re-delivered with 
stamp duly cancelled, it would have taken effect from the date of such re-delivery, 
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in the absence of the first proviso in the 163d section of the Act of Congress, 
approved June 30, 1864 (U. S. St. at Large, 1863-4, ch. 172), which says, that 
no instrument issued prior thereto without being duly stamped shall be invalid, 
if the proper stamp shall be subsequently affixed. — Robbins v. Deverill, 20 Wis. 
142. 

Statutes, CONSTRUCTION OF. 

Where a statute has its provisions broken up, by a revision of the law, and 
incorporated in two different acts, the construction of these provisions cannot be 
affected by their change of collocation. They are in pari materia, and their 
construction must be the same as if they remained, as originally enacted, parts 
of the same statute. — Clement v. Kaighn, 15 N.J. Ch. 47. 


SroLen Property. 

1. The owner of a horse which has been stolen from him is not divested of his 
title by the purchase of the animal by the Government from the thief or his ven- 
dee, and such owner may recover the horse from a vendee of the Government. — 
Basset v. Green, 2 Duvall, 5€0. 

Possession by a United States quartermaster of a stolen horse and the brand- 
ing and sale of him by such officer are only prima facie evidence of title in the 
Government, and cannot, unaided, negative the plaintiffs superior title, mani- 
fested by undisputed proof that the horse was his and was stolen from him only 
a short time before the branding. — Jb. 

2. Where a horse that had been stolen from the owner had been used by the 
wrongful taker in aid of the rebellion, and was captured by the United States 
forces from the public enemy, and was afterwards regularly inspected and sold 
by a quartermaster as condemned property, it was held, that the title of the origi- 
nal owner was not thereby divested. — Porter v. Botts, 2 Duvall, 365. 

The acts of Congress authorizing the forfeiture of private property apply only 
to cases where the property was used in aid of the rebellion with the owner's 
consent ; or where the owner himself engaged in the rebellion, or aided or abetted 
it. And these facts must be judicially ascertained, —the military having no legal 
right to determine when, or for what cause, the citizen’s property shall be for- 
feited. — Ib. 

SroppaGe Transitu.—See Saxe. 
SuproGaTion. —See Lien, 2. 


A teller of a bank was a defaulter to it at the time sureties entered into a new 
bond for the faithful performance of his duties. Held, that, although, if the bank 
fraudulently concealed that he was then a defaulter, the sureties would not be 
liable for a subsequent default, yet, when the bank had no reason to suspect the 
teller, and there was no request by the surety to investigate his accounts, omis- 
sion to make such investigation would not discharge the surety from liability for 
such subsequent default. — Wayne v. Commercial Nat. Bank, 52 Penn. St. 343. 

See Guaranty, 1. 

Tax. 


The statutes of Minnesota provide that bank shares shall be taxed to the 
owner in the place of his residence. A., residing in B., owned shares in a 
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national bank located at C., both B. and C. being within the State. Held, that 
A. could not be taxed on his shares, the act of Congress, of June 3, 1864, § 41, 
requiring State taxes on such shares to be imposed at the place where the bank 
is located, and not elsewhere. — County Treasurer v. Webb, 11 Minn. 500. 

See ConstiruTIONAL Law, 3; DecepEnt. 


TELEGRAPH ComPaNY. 


Tn an action by the defendant in error to recover damages resulting from the 
incorrect transmission of a message from Detroit to Baltimore over the plaintiffs’ 
lines, it appeared that the message was written upon a blank furnished by the 
company, on which was printed a notice calling attention to certain regulations 
established by them, printed on the back, and requesting them to send the mes- 
sage subject thereto; among others, that the company would not be responsible 
for errors or delay in the transmission of unrepeated messages ; that an additional 
charge would be made for repeating messages; and that it would assume no lia- 
bility for the errors or neglect of any other company over whose lines the message 
might be sent to reach its destination. The plaintiffs’ lines only extended to 
Philadelphia, to which point the message was correctly sent. It also appeared 
that the defendant had never read these regulations, nor had his attention called 
to them, and that he did not in fact know that the message would pass over any 
other lines on its way to Baltimore. Held, that telegraph companies, in the 
absence of any provision of the statute, were not common carriers, and that their 
obligations and liabilities were not to be measured by the same rules, but must 
be fixed by considerations growing out of the nature of the business in which they 
are engaged; and that they do not become insurers against errors in the trans- 
mission of messages, except so far as by their rules and regulations, or by con- 
tract, they choose to assume that position; that, in such a case as the present, the 
printed blank was a general proposition to all persons of the terms and conditions 
upon which messages would be sent, and that by writing the message and deliv- 
ering it to the company, the defendant accepted the proposition, and it became a 
contract upon those terms and conditions ; and that the regulations were reason- 
able. — Western Union Teleg. Co. v. Carew, 15 Mich. 525. 


Tenants in Common. —See Partnersuip, 1; 


TENDER. 

During the pendency of a suit the defendant tendered the plaintiff fifty-five 
dollars in full for the debt and costs of suit, and asked the plaintiff if he would 
take the money. The plaintiff replied, ‘Yes, and twenty dollars more.” He 
took and used the money so tendered, “‘ claiming more to be due to him.” Held, 
that the acceptance, under such an offer, cancelled the claim, notwithstanding the 


declaration of the plaintiff that he wanted or claimed more. — Towslee v. Healey, 
39 Vt. 522. 


See Lega, Tenper, 12. 


Test Oatu.—See ConstituTionat Law, 5. 
TESTAMENTARY INsTRUMENT. —See VoLunTaRy TRUST. 
Ticket. —See Ramroap, 4. 

Town. — See Way. 
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TRANSFER OF Srock. 

Held, that a transfer agent, before permitting the transfer of stock, appearing 
on the face of the certificate, to be held in trust for a beneficiary named, bas a 
right to require of the trustee an exhibition of his authority to transfer, beyond 
the certificate. — Bayard v. Farmers’ & Mechanics’ Bank, 52 Penn. St. 232. 


TRESPASS. 


The court-house of Christian county having been burnt by a band of Con- 
federate soldiers under the command of General Lyon, the appellant sued the 
appellees for damages, alleging that they, as Confederate soldiers, aided in the 
destruction of the property. Held, that in the absence of proof to the contrary, 
the court-house should be presumed to be used, according to its dedication, for 
civil purposes only, and the burning it while so used was unlawful and indefensi- 
ble on the plea of belligerent right ; and that these soldiers could not justify the 
doing of an act not legitimately an act of war by showing that they did it by com- 
mand of their superior officers, and consequently were liable as trespassers. — 
Christian County Court v. Rankin, 2 Duvall, 502. 

Held, also, that the rule that in a war between independent sovereignties an 
abuse of belligerent power by soldiers in the service of one nation could not be 
inquired into by the judiciary of the other, the proper remedy being by appeal to 
their government, had no application to a domestic war; and that the courts of 
Kentucky had jurisdiction in the premises, there being nothing in the Federal 
Constitution which deprives a State court of power to decide a question of 
international law incidentally involved in a case over which it has jurisdic- 
tion. 

Trust.— See anp Nores, 8; Partnersuip, 1; Resuttine Trust; 
Votuntary Trust. 


TrusTEE. — See TRANSFER OF STOCK. 


Usace. 

A custom that an intermediate carrier who received property subject to 
charges may deduct from the freight earned by a prior carrier the value of any 
deficiency between the quantity delivered and that stated in the bill of lading, and 
that the prior carrier shall not be allowed to show that an error occurred in stat- 


ing the amount in the bill of lading is not valid. — Strong v. The Grand Trunk 
R.R. Co., 15 Mich. 206. 


VENDOR AND PurcHaseR oF Rear Estare. 


1. The grantee of land takes the growing grass, notwithstanding a prior 
sale thereof by the grantor, of which he had no notice. — Wescott v. Delano, 20 
Wis. 514. 

2. Plaintiff purchased pine lands of defendant by contract, in October, 1856, 
and paid the first instalment, the balance of $3,800 to be paid in three an- 
nual instalments. He sold off $1,200 of the timber. The land becoming unsala- 
ble, he failed to make the other payments. After considerable correspondence in 
regard to the payment, defendant wrote plaintiff in 1862, that the contract had 
long since been forfeited. Up to this time defendant had paid the taxes on the 
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premises. In 1863 defendant sold the land to third parties. Plaintiff thereupon 
notified them that he claimed the lands under his said contract, but took no steps 
to enforce his claim. The purchasers went on the premises and lumbered during 
one season. The land having increased largely in value, plaintiff, in 1865, filed 
his bill against them and the defendant for a specific performance of his contract. 
Held, that, if plaintiff had desired to perform his contract, he should have done 
so within a reasonable time. — Smith v. Lawrence, 15 Mich. 499. 

3. The fact that a vendor of land is insolvent and has no title to the land, is 
sufficient ground for enjoining the enforcement of a judgment against the vendee 
on his note for the purchase money, although the time for conveying the land has 
not arrived. — Kelley v. Kelley, 2 Duvall, 363. 

See Equity. 

Voiuntary Trust. 


A grantor reciting that, in consequence of disadvantageous bargains, being old 
and feeble, having met with losses and being in debt, he was so troubled in mind 
as to be incapable of attending properly to business, and fearing that his affairs 
would fall into confusion and he lose his estate, to save himself from care and 
trouble, and further loss and destruction of property, conveyed all his estate to 
trustees to pay his debts and necessary expenses, support him for life, they to sub- 
mit an account to him every year, and after his death to divide the balance among 
all his children. The trustees accepted the trusts. Held, that this was a revoca- 
ble instrument. — Fredericks’ Appeal, 52 Penn. St. 338. 

The grantor afterwards executed a deed revoking the deed of trust. Held, 
that by the exercise of their powers by the trustees before the revocation, valid 
rights vested, and the titles they conveyed could not be questioned. — Ib. 

As to the children named in the grant, the deed being founded on no consid- 
eration from the trustees, and being simply to promote the grantor’s convenience 
and interests, it was at most a covenant for posthumous gifts, and as such nudum 
pactum. — Ib. 

— See Bounty. 
Warver. — See Rarrroap, 1. 
Warranty. —See Britis anp Notes, 2. 


Way. 

While the plaintiff was travelling over the defendant's highway, the ground 
gave way under him through some latent defect under the ground, which was not 
known or discoverable, and the plaintiff's horse was injured. Held, that the 
defendant town was not liable, as for insufficiency, or want of repair in the condi- 
tion of the road. — Prindle v. Town of Fletcher, 39 Vt. 255. 


WILL. 


1. In September, 1862, G. enlisted and joined his company and regiment in 
camp at Worcester, Mass.; was there mustered in, and soon after, while still 
there, wrote and signed an instrument, which was defectively executed as a will, 
but intending the same to be his last will and testament, provided he died during 
his term of enlistment. Afterwards, while in North Carolina with his regiment, 


the custodian of said instrument, who was named therein as one of the executors, 
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wrote to G., making inquiries in respect to one of the bequests. G. wrote a let- 
ter in reply, in which he referred to said instrument, and pronounced it his will, 
and explained his meaning in respect to said bequest. He died before the expira- 
tion of his term of enlistment. Held, that the instrument and letter were to be 
taken, considered, and treated as constituting one instrument; that the import 
of the letter was substantially the same as if G. had said, “‘I now adopt said 
instrument as my last will and testament;” and that as the letter was written 
while G. was in ‘actual military service,” within the meaning of the statute, it 
gave testamentary operation to said instrument, although at the time of executing 
it at Worcester, he was not so in service (Barrer, J., dissenting). — Van 
Deuzer v. Estate of Gordon, 39 Vt. 111. 

The exception of the statute exempting soldiers in ‘ actual military service” 
from complying with certain formalities otherwise required in the execution of 
wills, applies only to the case of soldiers in the performance of military service 
in the enemy’s country, or in the soldier’s own State or country in case of insur- 
rection or invasion. The words ‘actual military service” should be under- 
stood in this restricted sense. But it is not necessary to the making a valid 
will that the soldier should be in extremis. When he is in the enemy’s country, 
performing military service, whether in camp, campaign, or battle, such service 
is within the letter and spirit of the statute. — Ib. 

2. The deceased belonged to a company and regiment in the ‘ Potomac 
army,” when that army was moving from Virginia to Maryland, to cover the 
cities of Washington and Baltimore, and repel the rebel invasion of Maryland in 
the campaign which terminated with the battle of Antietam; and when his regi- 
ment was at T., not far from Washington, in this movement, the deceased 
and another were sick, and were ordered by their captain, with the approval of 
the regimental surgeon, ‘to fall out and come on when they got rested.” They 
continued sick, and were sent the next day by another army surgeon to Wash- 
ington, and were then taken by order of the medical director to Harewood | 
Hospital, then just established, about two miles from the city ; and there the sur- 
geon in charge informed the deceased, as soon as he examined him, that he had 
not long to live, and that whatever requests or disposition of his property he 
had to make, he must do speedily. The deceased then declared to his comrades, 
that he desired a certain uncle and aunt named to have enough of his property 
to make them whole, stating that he had lived with his uncle through several 
winters, and that his aunt had taken care of him through a fit of sickness, and 
neither had ever been paid therefor; and declared that he had a brother, 
and wanted the remainder of his property, which was personal, to go to him, and ~ 
requested a comrade — the witness introduced to prove the will—-to write to a 
person named, what disposition he desired to be made of his property. He died 
soon after making these declarations and requests. Held, that he was at that 
time in ‘* actual military service,” within the meaning of the statute, and that these 
declarations and requests were sufficient to make a good military testament. — 
Gould v. Safford’s Estate, 39 Vt. 498. 

A nuncupative will of ‘a soldier in actual military service,” may be estab- 
lished in a court regulated and controlled by the rules of the common law, upon 
the testimony of one witness only. —Jb. 
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$. A person may be a monomaniac, — the subject of a partial derangement 
toward a particular individual,—and this derangement may be the cause of 
depriving such individual of the bounty of the testator, which he otherwise would 
have enjoyed, and yet the will made by such person be valid; and the court will 
not refuse probate to such a will, unless by so doing the person, concerning 
whom the delusion existed, can be restored to the position he has lost by the 
intervention of the instrument. — Stackhouse v. Horton, 15 N.J. Ch. 202. 

4. A testator, by his will, gave his wife all his estate during her life or widow- 
hood, and directed that, after the death of himself and his wife, all his negroes 
should be set free, each to have $200; and, when freed, to be conveyed to where 
they could enjoy the right to freedom. The widow having married, the negroes, 
in 1864, sued for their freedom and their legacies. Held, that they were not 
entitled to freedom and legacies under the will, till the death of the widow; but 
that the amendment to the Constitution, abolishing slavery, gave them their free- 
dom and aright to the legacies; but no right to an outfit for removal, the 
avowed purpose of the testamentary provision on that subject having become 
useless and inapplicable. — Parish v. Hill, 2 Duvall, 396. 

See Devise. 

Worps. 
Debt.” —See LeGat TENDER, 3. 


** Actual Military Service.” —See Wu, 1. 
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A Treatise on the Law of Dower. By Cuartes H. Scrisner. Two volumes, 
Philadelphia: T. & J. W. Johnson & Co. 1867. 


THERE are two classes of text-books which have always appeared to us of 
especial value. The first comprises those in which by the strictest condensation, 
consistent with accuracy, a whole domain of the law is presented within the com- 
pass of one or two volumes; of these, Mr. Adams’s Treatise on Equity is a 
favorable specimen. The second includes those which state with the utmost 
fulness the law pertaining to a particular subject; of these Sir James Wigram’s 
Essay on the Interpretation of Wills is, perhaps, the most perfect example. It is 
to this latter class that Mr. Scribner’s work on Dower belongs, and among them 
it is entitled to no mean place. 

The first volume was published in 1864; the second has recently made its 
appearance. The author had the great advantage of finding, in Mr. Park’s 
Treatise on the Law of Dower, an excellent basis on which to work; but, as Mr. 
Scribner justly says in his modest preface, ‘‘ It necessarily falls far short of sup- 
plying the practical wants of an American lawyer,” and Mr. Scribner did well in 
abandoning his first idea, which was to edit, with American notes, Mr. Park’s 
work, and has wisely preferred to construct a book of his own. We think most 
lawyers will be surprised, we own that we were, at the great number of 
adjudications on the law of dower and at the great development that law has 
received at the hands of American Courts. Mr. Scribner says, ‘‘ At the outset 
of this undertaking, it was feared that dissimilar statutory regulations in the sev- 
eral States might render it exceedingly difficult to embody in a systematic and 
acceptable form, the American law upon this subject, but upon a careful analysis 
and comparison of the different statutes, it was ascertained that the difficulty was 
not so formidable as at first apprehended. It was found that, as a general rule, 
the various changes introduced, — especially those relating to and regulating the 
Right of Dower, —were not peculiar to any one State, but were common to 
several States; and that the conflicting laws, and decisions made under them, 
might be so classified and arranged as to present no serious obstacle to a con- 
secutive and intelligible treatment of the subject.” 

The author has done his work with great thoroughness ; there can be but few 
cases which have escaped him; and his method of arrangement and statement is 
very lucid. We would instance his treatment of the effect of a conditional limi- 
tation on dower (than which since Lord Mansfield’s decision in Buckworth v. 
Thirkell, there has been no more vexed question in the law), and of dower in 
equitable estates as good examples of his success in dealing with difficult subjects 
We wish he had sometimes given more fully his own opinions on doubtful 
points, though, as the mind recurs to some modern text-writers whom we could 
name, and whose claim to a hearing is not half that of Mr. Scribner, this absti- 
nence almost rises into a merit. There is much valuable information on matters 
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more or less closely connected with the main subject, especially on the kindred 
topics of estates by the curtesy, and of the contract of marriage. Altogether, 
the book is a most satisfactory one, and its honest and trustworthy character will, 
we doubt not, meet, as it deserves, the emphatic approval of the profession. 


Principles of the Law of Contracts, as applied by Courts of Law. By Turron 

Metcatr. New York: Hurd & Houghton. 1867. 

Turs excellent little treatise, destined, in our judgment, to a wide reputation, 
is the work of a distinguished lawyer, who for many years occupied a seat on the 
Supreme Court of Massachusetts. It is a succinct statement of the principles of 
the law of contracts, enunciated in a style so terse and lucid as to impress them 
upon the mind of the reader, not less by the perspicuity of the ideas than by the 
felicity and vigor of the language used for their expression. Throughout the 
book it would be almost impossible to detect a superfluous word, quite impossi- 
ble to find a redundant sentence ; while the apparently easy and natural develop- 
ment of the theme prove the writer’s remarkable power of analysis. 

The first chapter treats of the definition and division of contracts, and of the 
assent of parties thereto, and herein of duress, error as to subject, fraud. 

The second chapter considers the parties to contracts under the various heads 
of infants, non compotes mentis, drunkards, married women, outlaws and per- 
sons attainted, persons excommunicated, aliens, spendthrifts, slaves, seamen, 
attorneys and other agents, partners, executors and administrators, guardians, 
corporations. 

In the third chapter the consideration of contracts is discussed in a careful, 
thorough, and exhaustive manner. 

Chapter fourth treats of unlawful contracts. 

The fifth chapter is devoted to the several established rules of construction, 
with examples of their application. 

The last chapter, on the obligation of contracts, treats, in a more comprehen- 
sive and concise manner than any other writer has ever attempted, of the cases 
which have arisen and been decided under the provision of the constitution of 
the United States, that no State shall pass any law impairing the obligation of 
contracts. 

The first manuscript of this work, as the preface informs us, was prepared 
forty years ago for the use of the students in the writer's office. A dozen years 
afterwards it was published in successive numbers of the American Jurist; and, 
though the arrangement of the treatise has not been changed, this edition, with 
all its additions and revisions, and corrected by the light of all the intervening 
cases, shows clearly enough the touch of the master’s hand, and cannot but prove 
a great accession to the literature of the profession. In fact, we know of few 
books so likely to ground the student thoroughly in this important branch of 
the law, or to which the old practitioner would turn more confidently for a state- 
ment of a principle on which he could entirely rely. 

We are annoyed here and there by some carelessness in the proof-reading ; 
for instance, we have now, post obitt, and again, post orbitt. The index also, - 
though good, seems to us somewhat too meagre. We cannot sufficiently urge 
upon those who prepare text-books to see to it that the index is full and precise. 
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Notes on Common Forms: a book of Massachusetts Law. By Unrier H. 
Crocker. Boston: Little, Brown, and Company. 1867. 


Tus little book ought to be a great hit. Unpretending as is its title, it is one 
of the most really valuable books we have seen for a great while. It tells just 
what every one wants to know, and just what many lawyers never do know; 
just that sort of information which is gained, if at all, by experience, and which, 
moreover, none but unusually accurate observers do gain even from a long prac- 
tice. Mr. Crocker’s practice has not been a long one, but it has been usefully 
improved; and he has, by his methodical and diligent researches into the Massa- 
chusetts reports, acquired and laid before us in a small and admirably arranged 
volume, all that the Supreme Court of that State has decided regarding the 
common forms, deeds, mortgages, wills, leases, and the like. It is difficult to 
speak too highly of the merit of the plan of such a book as this; its utility is 
obvious, and we wonder no one has thought of it before. As for the execution 
of the plan, it is worthy of all praise. Every thing is neatly and methodically 
arranged ; the index is full; the decided points are tersely stated, and the unde- 
cided points simply, but clearly pointed out, —the author wisely keeping in view 
the general aim of his book, and resisting the besetting sin of text-book makers, 
of giving in extenso their own views upon unsettled questions in the law. 

One or two points call for a word of criticism. On page 113, in speaking of 
the acknowledgment of deeds, while it is said, that “ it is sufficient if the grantor 
acknowledging the deed has merely a contingent life interest in the estate con- 
veyed,” as where a husband and wife after issue born, joined in a deed of the 
wife’s land, and the acknowledgment by the husband was held to be good; no 
reference is made to the not uncommon case when the husband has no interest in 
the land whatever, as where no issue has been born. In such a case it would 
certainly be prudent to have an acknowledgment by the wife. 

We would also suggest that, although a seal is not necessary to the validity 
of a will, yet it is perhaps too much to say as Mr. Crocker does (p. 181), that 
‘*there seems to be no sufficient reason for annexing one.” It is by no means 
rare to find a provision in a trust deed or a will, that a power of appointment 
may be executed by ‘‘ an instrument under the hand and seal” of a certain 
person ; in such a case an unsealed will would hardly be a due execution of the 
power, however clearly the intention of the testator might appear; and as such 
powers are usually executed by wills, it is, as a general thing, safer to affix a 
seal to a will. : 

One point more, if we are not captious. In treating of the statute which provides 
that, ‘‘ if a devisee or legatee be a child or other relation of the testator, and die 
before the testator, leaving issue, who survive the testator, such issue shall take in 
the same manner as the devisee or legatee would have done, if he had survived the 
testator, unless a different disposition is made or required by the will.” Mr. Crocker 
asks if ‘‘ the wife of the testator and her relations are, in the sense of the statute, 
‘relations’ of the testator,” and says, “it would seem that they are.” This novel 
construction we must be allowed to question. Was it ever heard of that the 
relations of a deceased wife tried to obtain from the relatives of the testator, 
legacies and devises made to her by a will executed while she was alive? Im- 
agine the surprise with which such a claim would be received. We need not 
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dwell on this point, for we think the consequences of his proposition must have 
escaped our author. 

Although the book before us is one for which few lawyers out of Massachu- 
setts, or perhaps we should say, New England, will find a use, yet it is one which 
will undoubtedly prove exceedingly useful within those limits. We recommend 
also, that what Mr. Crocker has done for Massachusetts, lawyers in other States 
should do for their States. They could not perform a more acceptable service 
to the profession. 


The Bankrupt Act of 1867; compared with the Act of 1841, the English Bank- 
rupt Law and the Insolvent Law of Massachusetts, with a Digest of the De- 
cisions of the Courts of the United States, the several States and of England, 
with Forms of Proceeding. By Epwarp Avery and GreorGe M. Hosss. 
Boston: Little, Brown, and Company. 1868. 

Tue method in which the subject is treated is of especial importance in works 
of this class; and, since it is easier to discover the advantages and disadvantages 
of the arrangement than to decide upon the accuracy and fulness of the state- 
ments made, we will first speak of the former matter. 

In this manual of the Bankrupt Act each section is divided into clauses, which 
are so lettered that it is readily seen to what clause the remarks made and the 
cases cited, at the end of each section, refer; thus the section is not broken up, 
and yet every advantage is obtained which would ensue, if each clause was im- 
mediately followed by the decisions thereon. 

At the head of each section is a concise, but complete synopsis of the matter 
which it contains. When a clause resembles some provision in a State insolvent 
law or in the English Bankrupt law, the fact is stated in a marginal note, and 
enables the reader to judge at once of the relative value of the English and 
American cases cited. An appendix contains the general orders, the forms of 
proceedings under the law, and also the United States Bankrupt law of 1841. 

From this brief account of the method in which the subject has been treated, 
it will be seen, we think, that the arrangement is simple and convenient. Such 
certainly we consider it to be; with the exception only of the long note to the 
fourteenth section, which contains an abstract of the statutes and decisions in 
the different States in regard to property exempt from levy and sale upon execu- 
tion. A great deal of time has evidently been spent in collecting these decisions, 
which are very numerous; but they have not been arranged with the care neces- 
sary to make them readily available. 

The notes contain a reference to all the cases bearing upon the preceding sec- 
tion, and the points decided in these cases are very clearly and concisely stated. 
The improvements often made on the original head-notes show how thoroughly 
the editors have done their work. : 

We have been disappointed in a few instances, when we hoped to find an ex- 
pression of the opinion of the editors, as to the practical working of some new 
provisions in the law which would be especially valuable, from the thorough study 
which they have given to the subject. We wish, for example, that such ques- 
tions as the following had been discussed: whether the saving to a creditor of an 
attachment of four months’ standing is any benefit to him; whether a continu- 
ance will not always be granted until the discharge can be pleaded ; whether this 
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provision will make it easier or more difficult for a debtor to obtain his dis- 
charge. Also the rights of married women under the Bankrupt Act. 

But the discussion of these and similar questions, however interesting and 
valuable, would change the character of the work ; it would no longer be a man- 
ual: it would become a treatise. 

After some doubt on the subject, we have come to the conclusion that the edi- 
tors have acted wisely in carrying out. their original purpose, and making the 
work strictly a manual. As such we cordially recommend it to the profession, and 
do not hesitate to affirm that it is the best work on the Bankrupt law of 1867, 
which has appeared. 

At the same time we are fully conscious that its merits and defects cannot be 
fully ascertained by any reading or examination, however thorough, for it is a 
book of reference ; and, like a digest, must be proved by the test of daily use. 


A Treatise on the Law of Bills of Exchange, Promissory Notes, Bank-Notes, and 
Checks. By Sir Joun Barnarv Byes, Queen’s Sergeant, now one of the 
4 Judges of Her Majesty’s Court of Common Pleas. Fifth American, from the 


Ninth London Edition, With Notes from the Fourth American Edition ; with F 
: Additional Notes, illustrating the law and practice in the United States, by 

GrEOoRGE Suarswoop. Philadelphia: T. & J. W. Johnson & Co. 1867. 
a Ir there should ever be an attempt to codify the whole body of the law, which, 


we suppose, would amount in substance to the publication of a series of govern- 
ment text-books, the work of Mr. Justice Byles would furnish an admirable 
model, The arrangement is so lucid, the statements of the law are so concise, 
there is such an entire absence of the loose talk in which inferior writers abound, 
that the book might well be enacted entire by Act of Parliament. Text-books 
are of growing importance now-a-days in the multitude of reports; and, without 
any conferred authority, a work so honest and able as the present of itself com- 
mands respect. This edition contains nearly a hundred more pages than the 
last. Most of these are filled with American notes of late cases, and with addi- 
tions to the original text, which show the minute care and watchfulness of the 
author. Mr. Justice Byles, we notice, compliments his learned editor in this 
country, and makes some use of his labors. When the cosmopolitan character 
of commercial law, and especially of this branch of it, is considered, and in view 
of the ability and learning of some of the American courts, it is only remarkable 
that this has not been done to a greater extent. 

The only criticism we have to make, —and it is a grave one, —is on the 
omission to insert the American cases in the index—a serious deficiency in 
this otherwise complete edition. 


A Law Manual for Notaries Public and Bankers, including a Summary of the law 
and principles of Commercial Paper, the law of Indorsement, Negotiability, 
Demand, and Protest, and the History of Bills of Exchange: with recent de- 
cisions of the United States Supreme Court, and of the Courts of the several 
States, in reference to Bills and Notes: to which is added a summary of the law 
of each State as to the rate of interest, and to damages on protested bills of 
exchange, with the latest forms of protest and notices of protest. Edited by 
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Professor Wittiam B. Wepawoop, LL.D., author of ** Wedgwood’s Govern- 
ment and Laws of the United States,” late Professor of Law in the Univer- 
sity of the city of New York, and by J. Smrru Homans, editor of the 
Bankers’ Magazine. New York: Published at the office of the Bankers’ Maga- 
zine. Sold by Baker and Voorhis. 1867. 


Tus rather bulky volume contains not only the matter set forth on the title- 
page, but also a good deal of valuable information, relating especially to the 
duties of Notaries Public, and to the laws of Continental Europe, with reference 
to negotiable paper. About five hundred pages are occupied with a digest of 
the laws of each State, separately arranged, on this subject. There can be no 
question as to the value of the book, the labor spent upon it, or the extent of 
the ground occupied by it. Whether the book will be extensively used by 
lawyers, as well as by notaries public and bankers, for whom it is especially 
designed, we can hardly say; but there is undoubtedly a great deal of general 
information in the work which all commercial lawyers ought to possess. 


A Law Dictionary, adapted to the Constitution and Laws of the United States 
of America, and of the several States of the American Union; with references 
to the Civil and other Systems of Foreign Law. By*Jonn Bouvier. Twelfth 
Edition ; revised and greatly enlarged. Two volumes. Philadelphia: George 
W. Childs. 1868. 

THE name given to this work of Judge Bouvier, particularly as applied to 
this last edition, which has ‘‘an aggregate increase of matter to the extent of 
more than fifty per cent,” is likely to mislead one not acquainted with the book. 
A dictionary, according to the modern acceptation of the term, is a work devoted 
to the meaning, etymology, and use of words. The book before us is not so 
much a dictionary as an encyclopedia; though it gives the meaning of many 
law terms, this is not the whole of it, nor is it even the chief, nor, we will add, 
the best executed part. Paradoxical as it sounds, a useful law dictionary should 
devote itself especially to the terms in least frequent use, to those the meaning 
of which is least likely to be known by the ordinary practitioner; it is pre-emi- 
nently a task for an antiquarian and a scholar. The merit of this work is of an 
entirely different character, its strong feature is those articles which are, in fact, 
condensed essays on the various topics of the law; very many of these are by 
jurists of the first eminence, as a glance at the list of contributors will abun- 
dantly show ; they are often excellent, and the whole work has been made up 
and edited by Mr. Daniel A. Gleason, of the Boston bar, with great fidelity and 
skill. Judged from the proper point of view, this work well fulfils its purpose ; 
if a lawyer's library had to be reduced to two volumes, we know of no two which 
we should recommend before these. There are some things, however, which we 
think are out of place, even within the very large scope which the book takes. 
For instance, the accounts of the form of government and administration in the 
different States, on which great pains have evidently been spent, are of necessity 
very superficial, and are useless for all practical purposes; their absence would 
be a positive benefit. The same might be said of the minute specification of the 
constantly changing statutes regarding acknowledgments of deeds, interest, &c. 
In fact the book labors under a difficulty inseparable from any book which is the 
result of the labor of many hands; the comparative excellence and completeness 
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of the articles depend not so much on the relative importance of the topics as 
on the industry and ability of the different contributors; and from the same 
cause we find matter scattered in different places, which would be more conve- 
niently brought under one head. As we have suggested above, the definition of 
terms, whether of those peculiar to the law or of those in ordinary use, seems 
the least successful part of the book. In fact, a treatise giving the meanings 
which have been affixed to different words and phrases in the opinions of the 
courts is yet a desideratum in the literature of the law. We have seen sucha 
treatise in manuscript, the product of eight years’ constant labor, but unfortu- 
nately it was brought down only to the year 1840, and to continue it to the pres- 
ent time would take an amount of labor scarcely less than that involved in the 
original work. We would, however, direct attention to the valuable collection, 
in the present book, of authorities on the meanings of common phrases, which 
will be found under the head ‘‘ Construction ; ” though it would have been better, 
had they been distributed through the volume. The same may, perhaps, be said 
of the excellent collection of maxims. 

It would be invidious to select for praise among such an array of distinguished 
writers as have furnished material for these pages; but we cannot refrain from 
calling attention to Professor Dwight’s article on the Reporters; it is a most 
perfect piece of work. 

In looking over the book we had noted a few errors for remark; but some 
such could scarcely be avoided in a work of this size, and after all none of 
them were of a very serious character. One word as to the mode of citation: 
the learned editor has adopted a system of his own ; it is ingenious in theory, but 
it is not the one in fact used by the most careful reporters. There is undoubtedly 
an unfortunate latitude even among these, and the editor’s attempt to draw up a 
uniform plan is worthy of all praise, but, like some reformers of the English lan- 
guage, he has too far deviated from the usual practice to gain a ready following. 
Barnew. & C.; Clark & F. Hou. L. N. S.; Mees. & W. Exch., are too great 
innovations on the usual method to be readily adopted. Nor does the plan seem 
entirely consistent: if we need to be told that Meeson & Welsby’s Reports are in 
the Exchequer, why do we not need to be told that Taunton’s Reports are 
in the Common Pleas, or East’s Reports in the Queen’s Bench ? 

We have spoken with praise of the general editing of the book; we will add 
that its typographical execution is also excellent. 


Puterbaugh’s Illinois Pleading and Practice. <A practical Treatise on the Forms 
of Common Law Actions, Pleading, and Practice. now in use in the State of 
Illinois. By Sanix D. Purersaven, Attorney at Law. Second Edition, 
revised and enlarged. Chicago: Callaghan & Cutler. 1867. 

To write a really good book on practice is one of the most difficult of legal 
achievements ; and to judge whether a book on practice is really good demands a 
critic thoroughly conversant with the system which is treated of. We had hoped 
to obtain the opinion of a skilled member of the Chicago bar on Mr. Puter- 
baugh’s book, but have been disappointed ; we will therefore only say that, so far 
as we can judge, this treatise seems well arranged and accurate. Having had to 
correct more or less for the press, we have a tender charity for proof-readers ; 
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but in looking over the pages we must say that our eye has been caught by an 
undue amount of patent typographical errors. 

The law of pleading in Illinois is substantially that of the common law; and 
in this age of codes and practice acts, it is pleasant to meet again the old familiar 
forms ; to read a declaration in detinue or an avowry in replevin is an agreeable 
reminder of the student days, when we first opened that most perfect of law 
books, Stephen on Pleading. 

If some gentleman who has practised extensively in Illinois, and also in some 
State with a code, for instance, Indiana, would, without prejudice or favor, give 
an account of the comparative working of the systems adopted in the two States, 
he would confer a great benefit, not only on the profession, but the country gen- 
erally. 


The Civil Code of Lower Canada, together with a Synopsis of changes in the 
Law, References to the Reports of the Commissioners, the Authorities as 
reported by the Commissioners, a Concordance with the Code Napoleon and 
Code de Commerce, Special References for Notaries, Clergymen, Physicians, 
Merchants, Real Estate Owners, and Persons out of Lower Canada, and a 
complete Index. By Tuomas McCorp, Advocate, Secretary to the Codifica- 
tion Commission. Montreal: Dawson Brothers. 1867. 


Tue preamble to the Act under which this Code for Lower Canada (now the 
Province of Quebec in the Dominion of Canada) was prepared, recites that ‘‘ the 
laws of Lower Canada, in civil matters, are mainly those which, at the time of 
the cession of the country to the British Crown, were in force in that part of 
France, then governed by the custom of Paris, modified by Provincial Statutes, 
or by the introduction of portions of the Law of England in peculiar cases; and 
it therefore happens, that the great body of the Laws, in that division of the 
Province, exist only in a language which is not the mother tongue of the inhabi- 
tants thereof of British origin; while other portions are not to be found in the 
mother tongue of those of French origin; and that the laws and customs in 
force in France, at the period above mentioned, have there been altered and re- 
duced to one general code, so that the old laws still in force in Lower Canada 
are no longer reprinted or commented on in France, and it is becoming more and 
more difficult to obtain copies of them or of the commentaries upon them,” and 
that ‘ the reasons aforesaid, and the great advantages which have resulted from 
codification, as well in France as in the State of Louisiana, and other places, 
render it manifestly expedient to provide for the codification of the Civil Laws 
of Lower Canada.” 

The reader who should imagine that the titlepage and preamble which we have 
just given are a fair index of the dimensions of the Code of Lower Canada, and 
that as they exceed other titlepages and preambles, so that expands beyond the 
bulky dimensions of other codes, would be much mistaken. The very neatly 
printed and compact little book before us is almost small enough for the pocket. 

An interesting and brief account of the formation of the code is given in Mr. 
McCord’s preface. The commissioners to prepare the code were appointed in 
February, 1859, their final report was made in November, 1864, and after being 
revised by a committee of the provincial Parliament, the code became law on the 
8th of September, 1865. Systems of jurisprudence founded on the civil law haye 
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always yielded to codification more pliantly and with more satisfactory re- 
sults than has the more rugged system of the common law; and the peculiar 
circumstances recited in the preamble, which we have quoted, made the experi- 
ment of codification particularly appropriate in Lower Canada. ‘The commis- 
sioners have done their work, so far as we may presume to judge, well. 

Part of the code was originally written in French, and is here translated into 
English by Mr. McCord, who says that, in many instances, to overcome the 
difficulties of translating the old French law, he has made use of the terms of 
the Scotch law; a curious method, for many of the uncouth terms of the Scotch 
law are as little English as French, and as much Chinese as either. 

In looking over the code one cannot fail to notice how near the later develop- 
ments of the civil and common law have drawn to each other; but, on the other 
hand, in some cases we observe, reflected in the laws, a marked difference be- 
tween the public feeling in Canada, and that in the neighboring States of the 
union. For instance, with regard to marriage, we read in Art. 185, ‘* Marriage 
can only be dissolved by the natural death of one of the parties ; while both live, 
it is indissoluble,” and again in Art. 188, that a wife cannot obtain even a sepa- 
ration from bed and board, on the ground of her husband's adultery, unless ‘“ he 
keep his concubine in the common habitation.” The formalities, too, necessary 
for the contracting and solemnization of marriage are much more numerous than 
with us ; we see, however, that, by Art. 123, ‘‘ respectful requisitions to the father 
and mother are no longer necessary.” 


The index and the other apparatus criticus, detailed in the titlepage, promise 
to be useful. 


Reports of Cases Argued and Adjudged in the Supreme Court of Florida, at 
Terms held in 1864-5, 1865-6. By Joun B. Gaturaitn, Reporter. Vol. XI. 
Tallahassee: Dyke & Sparhawk. 1866, 1867. 

Ix the American digest we have inserted the cases from this volume which 
seemed of most practical importance. We give here the notes of some other de- 
cisions, the interest of which is happily chiefly historical. 

An alien enemy may be made a party defendant, and, when made a party, 
may, by permission of the court be heard in his defence by attorney, or the 
court may appoint counsel in its discretion. Russ v. Mitchell, p. 80. 

An ordained local preacher of the Methodist Episcopal Church, South, if in 
the regular discharge of his ministerial duties, was exempt from conscription, 
King v. Daniel, p. 91; so was a county commissioner, Hunt vy. Brigadier General 
Finegan, p. 105; but a physician who had not filed his diploma in the office of 
the Circuit Court, as required by the State law, was refused the aid of the Court 
in protecting him from conscription. Cook v. Fernandez, p. 100. 

A testator gave to A. two slaves, S. and W., in trust ‘* that he will allow the 
said S. to go, if she wishes, to any free State, and for that purpose I direct my 
executor to pay him out of my estate $100, and upon trust, that he will have W. 
bound out to a useful trade until he is twenty-one, and upon further trust that 
he will allow S. and W. to enjoy such privileges and freedom as is consistent 
with law, and I direct that the said A. shall have the sole control and manage- 
ment of them for the purpose herein expressed, without account to any one.” 
Held, that the testator did not intend to vest the absolute ownership to S. and 
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W. in A., so as to enable him to hold them and make them work like other 
slaves; but that he intended to place these slaves in a middle state, between 
freedom and slavery, making A. their master for the purposes of their protection, 
but not for the purpose of using them as slaves; that the bequest was void as 
being in contravention of the policy of the laws of Florida, prohibiting slaves 
from going at large or being partially free, or trading as free, &c.; that S. being 
a slave could not elect as to whether she would or would not go to a slave State ; 
and that the slaves remained as part of the testator’s estate. Miller v. Gaskins, 
. 73. 
. The following decisions were rendered since the close of the war: A suit can- 
not be maintained to foreclose a mortgage on slaves, which was given before the 
emancipation of the slaves, as there is no longer property in such persons which 
can be the subject of foreclosure or redemption. Judge v. Forsyth’s Executors, 
. 257. 

' The case of Fife v. Turner, p. 289, is of importance in Florida and other 
States in which a similar law may have been passed. A statute passed Nov. 7, 
1865, enacts that, in all suits on contracts made during the war, the courts are 
authorized to admit testimony as to the value of the property or consideration 
contemplated by the parties, and to instruct the jury to find accordingly, pro- 
vided, that the defendant alleges, under oath, and proves that the currency con- 
templated in payment was Confederate or State Treasury notes, ‘* or upon what 
basis the consideration or the value of the property or its use, which was esti- 
mated at the time of the formation of the contract.” [This last clause seems 
ungrammatical.] The court hold that this statute applies to all contracts, 
whether implied or expressed ; that the defendant may prove the value at which 
Confederate notes were estimated at the time of the contract, but that it is error 
to instruct the jury to find the value of Confederate notes at the date of the con- 
tract, if there is no evidence that such value was estimated and agreed upon 
by the parties. 


Cases argued and adjudged in the Supreme Court of the Territory of Idaho. 
January Term, 1866, and January and August Terms, 1867. Reported by 
Joun Cummins, Associate Justice of the Supreme Court. Vol. I. Boise 
City, Idaho: Idaho Statesman Publishing Company. 1867. 


Tue Territory of Idaho was created by an act of Congress, March 3, 1863. 
The reporter in his preface states ‘‘ that the materials composing this volume, 
with sufficient hereafter to accumulate, will comprise the First Volume of the 
Tdaho Reports.” 

The attention of the Courts of Idaho is, of course, largely directed to settling 
the details of practice in civil and criminal proceedings; but there are not want- 
ing cases which involve weightier matters, and evince the earnest desire of the 
judiciary to settle the jurisprudence of their new country on just and sure 
foundations. The most generally interesting case is that mentioned in the last 
number of the American Law Review, p. 183, Haas v. Misner, 1 Idaho, 203, in 
which it is held, that, notwithstanding a Territorial Statute, enacting that all taxes 
shall be paid in gold or silver, taxes may be paid in legal tender notes, under the 
provisions of the act of Congress, which declares that such notes ‘shall be a 
legal tender in the payment of all debts, public and private.” 
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The adaptability of the common law and the energy of the American people 
are both trite subjects of remark, but neither has ever received a more striking 
illustration than is now before us. Only a few years back and the only inhabi- 
tants of Idaho were wild beasts and savages as wild, and here we have “ The 
Reports of the Supreme Court.” The professional spirit which has led Judge 
Cummins to prepare this volume deserves the highest praise. Many will per- 
haps take it up, and throw it aside, unexamined, with contempt as ‘‘ wild-cat 
law,” but in future ages, when the plains of Idaho are the home of prosperous 
millions, this little book, its dingy pages made dingier yet by time, may be 
treasured by book collectors as worth its weight in gold, and its decisions rey- 
erently cited as embodying the wisdom of the ‘ ancient sages of the law.” 


Reports of Cases heard and decided in the Supreme Court of Michigan, from 
October 31, 1866, to July 11, 1867. Witt1aM JENNisON, Reporter. Volume 
II., being Volume XY. of the Series. Detroit: William A. Throop & Co. 
1867. 


Tris last volume of Michigan reports has furnished valuable matter for our 
digest. The reporter deserves great praise for the promptitude with which he 
has furnished to the profession the reports of his Court. The last cases herein 
reported were decided not more than three months before their publication. 

It is much to be regretted that in some of the most important cases the court 
were equally divided, as in McKee v. Owen, p. 115, and In the matter of Jackson, 
p-. 417. We have valuable and learned discussion ; but no authoritative decision, 
Too great desire of unanimity has been undoubtedly a fault with some courts; 
but a much graver and more common fault in our country is a too great encour- 
agement to difference of opinion upon the bench. Such difference of opinion is 
always, in itself, an evil, and prevents the building up of a stable and consistent 
system of jurisprudence. No little of the success of Lord Mansfield in mould- 
ing the common law to the exigencies of modern society is due to the fact that 
during his more than thirty years of office there were but two dissenting opin- 
ions given on the Queen’s Bench. Mansfields are not to be had every day, 
nor in every court; but we feel sure that, by a sincere desire for agreement, 
many differences of opinion could be avoided without any sacrifice of conscience, 
and to the great advantage of the profession. Interest reipublice ut sit finis 
litium is a maxim having a wider application than to the estoppel of judgment in 
any particular case. 

The student of constitutional law will observe that the Supreme Court of 
Michigan has followed the Courts of Indiana and Wisconsin in holding that the 
imposition of stamp duty on legal process was unconstitutional. Fifield v. Close, 
p. 505. 


Reports of Cases argued and determined in the Supreme Court of the State of 
Wisconsin. With tables of the cases and principal matters. By O. M. Coy- 
over, Official Reporter. Volume XX. Containing cases decided at the 
June Term, 1865, and at the January and June Terms, 1866. Madison, Wis. : 
Atwood & Rublee. 1867. 

Tuts twentieth volume of Wisconsin Reports contains about one hundred 
and sixty cases. Most of them of course are of no great general importance, 
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being practice and statute decisions; but there are among them very many in- 
volving nice points of law, and we can certainly say that these have been well 
argued, and that the decisions have been able and to the point. The State of 
Wisconsin is fortunate in having as good a reporter as Mr. Conover; he manages 
to give the necessary facts, and all that is needful in the arguments of counsel, 
in a wonderfully small space, and to do it clearly, too. His index is an admirable 
one, exceedingly full and precise, with cross-references in abundance ; and, as 
every lawyer knows, a good index doubles the practical value of a volume of 
reports. 

In reading this volume, we are constantly impressed by the fact that three is 
too small a number to constitute a full bench of the supreme court of a State. 
Not to speak of the excessive amount of work necessarily thrown upon the 
judges, it is evident, upon a moment's reflection, that the law of that State must 
unavoidably be in a continually unsettled condition, where there can be no such 
thing as dissent from the opinion of the court, unless one-third of the judges 
dissent. The law is in fact too often reduced, by this unwise economy, to a 
mere matter of a majority of one; and it stands to reason, that, when the judges 
are pretty nearly balanced in abilities and learning, an able lawyer would not 
feel that the opinion of that one of the three who held the balance of power 
would stand much in the way of a rehearing of the case as a res integra. In 
many cases, therefore, much of the immense advantage which the authority of a 
large bench gives must be lost. 

Referring our readers, as usual, to our Digest for the cases decided in this 
volume, we may here cursorily note that the Supreme Court of Wisconsin, in the 
case of Young v. Miles (pp. 615, 622), have followed the New York law on the 
vexed question of replevin of a portion of a mixed mass of goods, — in this 
instance of wheat ; and have held that the action would lie. 


Report of Cases adjudged in the Superior Court of Cincinnati at Special and 
General Terms. From October, 1854, to January, 1858. By Witu1am Dis- 
neEY, Attorney at Law. Cincinnati: Robert Clarke & Co. 1867. 


‘“‘ Tus volume contains a selection of cases adjudicated by the Superior Court 
of Cincinnati, from its organization, in May, 1854, to January, 1858, excluding, 
with a single exception, all cases, prior to April, 1856, that have been hereto- 
fore reported in Handy’s volume of Reports.” The court, during the period 
of time covered by these reports, consisted of Judges Gholsen, Spencer, and 
Storer. 

We cannot, as a general rule, commend an increase to the already enormous 
mass of reports by the publication of the decisions in any courts except those of 
final jurisdiction ; but we must admit that the book before us forms an exception, 
and ‘‘is its own excuse for being.” The distinguished lawyers who have occu- 
pied the bench of the Superior Court of Cincinnati have given that tribunal a 
more than local reputation, and this volume is a valuable addition to American 
law. Some of the cases turn on the interpretation of State statutes and rules 
of practice ; but the great majority are of general interest. The more important 
of these latter will be found in the Selected Digest of State Reports in the 
present number of the American Law Review. 


The law of negotiable paper especially receives illustration from the cases in 
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this volume, and among other topics which will be found elucidated are the 
Law of Insurance, of Corporations, and of Husband and Wile. 

We would instance as a particularly interesting case, Schaetile v. Benedict, 
p- 445. In this case, the doctrine, that the insolvency which gives the right of 
stoppage in transitu need not be evidenced by an overt act, is ably maintained 
in opposition to Rogers v. Thomas, 20 Conn. 53, and the opinions of several 
modern text-writers. 

Putting the cart before the horse by citing the book in which a case is found, 
before giving its name, thus: 3 Ohio St. 377, Mitchell v. Ryan, is a needless, 


and, where several cases are cited together, a vexatious innovation on the gen- 
eral practice. 


Common Bench Reports. New Series. Cases argued and determined in the 
Court of Common Pleas, and in the Exchequer Chamber, in Trinity Term 
and Vacation, 1865. By Joun Scort, Esq. Vol. XIX., with references to 
Decisions in the American Courts. James Parsons, Esq., Editor. Philadel- 
phia: T. & J.W. Johnson & Co. 1868. 

Tue New Series of the Common Bench Reports has been brought to an end 
at the close of its twentieth volume, by the uniform series of Law Reports for 
all the courts. Mr. Scott continues as the reporter of cases in the Common 
Pleas for the Law Reports. A set of reports by Harrison & Rutherford, which 
attempted to compete with the Law Reports, has come to an untimely termina- 
tion before the completion of its first volune. Of the Common Bench Reports, 
New Series, the first thirteen and the eighteenth volume have been already re- 
published in America ; this, the nineteenth volume, helps to complete the second 
gap.” 

Four of the cases herein reported have been carried by appeal to the Court 
of Exchequer Chamber. In all, the judgment of the Common Pleas was affirmed. 
The cases on appeal are reported: Irwin v. Grey, Law Rep. 1 C. P. 171; City 
of Dublin Steam-Packet Co. v. Thompson, Id. 355; Tamvaco vy. Simpson, Id. 
363; Lock v. Furze, Id. 441. 

Among the cases reported in this volume are the following : — 

To say of a clergyman that he came to the performance of divine service in 
a towering passion, and that his conduct was calculated to make infidels of his 
congregation, is libellous. Walker v, Brogden, p. 65. 

In an action for breach of a covenant for quiet enjoyment in a lease, void 
for want of authority in the lessor to demise, the léssee can recover as damages 
the amount of premium paid for the lease, and also the difference between the 
value of the term professed to be granted to him by the lease, and that of a 
shorter term which he obtained from the true owner of the premises. Lock v. 
Furze, p. 96. Affirmed on appeal, vide supra. 

Insurance against ‘‘ such loss or damage as should be occasioned by fire” 
does not cover damage resulting from the disturbance of the atmosphere by the 
explosion of a gunpowder magazine a mile off. Everett v. The London Assurance, 
p- 126. 

A master cannot maintain an action against a carrier of passengers for a 
personal injury to his servant, sustained through the negligence of the carrier, 
whereby the master lost the benefit of the services of the servant, —the contract, 
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out of which arose the duty to carry safely, being a contract between the company 
and the servant. Alton v. Midland Railway Co., p. 213. This case seems 
contrary to Hiner v. The Steamer Sea Gull (see infra, Summary of Events, 
Maryland), and Hyatt v. Adams (see infra, Summary of Events, Michigan). 

A master is not liable for an injury to a servant, caused by the negligence of 
another servant, unless the latter was in such a position of authority as to be 
fairly considered as the master’s representative in the establishment. Murphy 
v. Smith, p. 361. 

Deck-cargo (timber), lawfully laden pursuant to charter-party, having broken 
adrift in consequence of stormy weather, and impeding the navigation and © 
endangering the safety of the vessel, was necessarily thrown overboard: Held, 
that the shipper was entitled to claim general average in respect thereof, as 
against the shipowner. Johnson v. Chapman, p. 563. To this latter case there 
is a long and valuable American note; there are other shorter notes scattered 
through the volume, which will also be found of interest. 


The Reporter, a Periodical devoted to Religion, Law, Legislation, and Public 
Events. 

Speech to the Jury of Ricnarp T. Merrick, Esq., on the Trial of John H. 
Surratt, in the Supreme Court of the District of Columbia, sitting for the 
trial of crimes and misdemeanors, on an indictment for the Murder of Presi- 
dent Lincoln, before his Honor George P. Fisher, one of the Justices of the 
Supreme Court for the District of Columbia. Commencing Monday, June 
10, 1867. Argument for the Defence. R. Sutton: Washington City, D.C. 
1867. 

We have read with much interest Mr. Merrick’s argument for John H. 
Surratt, and have been impressed by the ability it shows in the review of the 
testimony. Voluminous and tedious as the evidence in the trial was, Mr. Mer- 
rick drew the attention of the jury clearly and cogently to the main points on 
which he relied, without rendering his argument burdensome by its length, or 
confusing the minds of the jury by attempting to cover too much ground. We 
have been pleased to remark the absence of all improper controversies with the 
court; and we must say, that, considering the character of many of the Gov- 
ernment witnesses, on whose testimony the learned advocate was obliged to 
comment, Mr. Merrick has shown a commendable degree of self-command. He 
certainly did not injure his case, by confining himself, as he wisely did, mainly 
to the weight of the evidence, and forbearing too wide a latitude of censure. 

The argument is reported verbatim in this issue of the Reporter, —a peri- 
odical to whose merits we are glad to have another opportunity of calling the 
attention of the profession and the public. We hope it enjoys the wide circula- 
tion its enterprise and accuracy so richly deserve. — 


Portrait of Sir William Blackstone. Painted by Gainsborough. Engraved by 

Sartain. 

We have received Mr. Sartain’s mezzotint of this well-known portrait. The 
reputation of Mr. Sartain’s engravings is good, and this portrait of Blackstone 
will, we doubt not, be well received by the profession, for whom the great 
Commentator has done so much. We should be glad to see the chambers of 
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more of our lawyers adorned with the portraits of the illustrious members of the 
profession. 


Reports of Cases at Law and in Chancery argued and determined in the Supreme 
Court of Illinois. By Norman L. Freeman, Counsellor at Law. Vol. 
XXXVI. Containing most of the remaining cases decided at the April 
Term, 1864, and all of the cases decided at the November Term, 1864, and 
the January Term, 1865. Chicago: E. B. Myers & Chandler. 1867. 


. In this thirty-sixth volume of the Illinois Reports we find several interesting 
anda few startling cases; but they are for the most part of only local interest. 
It contains, like the last three or four of its predecessors, a few additional sec- 
tions of ‘judicial legislation respecting the homestead exemption. The State of 
Tilinois has at last reached an efficient and well-defined homestead law, which is 
all the more valuable and certain of construction from the fact that it is mainly 
the work of the Supreme Court. ; 

In the case of Alies v. Hinckler, p. 265, the court holds, that if a sheriff 
neglect to aflix a seal to a tax-deed, equity will afford no relief to him who has 
the tax-title; that his title is a technical as distinguished from a meritorious 
title. 

The case of Bear v. Hays, p. 280, decides that the earnings of a married woman 
belong to her husband, notwithstanding the Statute of 1861, which may give rise 
to the hope, that the court is about to make a stand against married women. 
The trouble with most of the statutes conferring rights of property on married 
women is, that they confer all sorts of rights without any corresponding obliga- 
tions. Their promise or their note is no better at law than it was before, 
at least in Illinois. We are in favor of giving them all their rights; but their 
immunities should disappear with their fetters. 

In the case of Manning v. McClure, p. 490, the court, passing on the ques- 
tion for the first time, holds, that the indorsee of a negotiable note, who has 
taken it before its maturity as collateral security for a pre-existent debt, is a 
bona fide holder for a valuable consideration. 

In Guyman v. Burlingame, the action was brought on a note, the tenor of 
which was as follows : — 


“ Thirty days after date, we, or either of us, promise to pay A. H. Burlingame, or 
bearer, one hundred and sixty dollars, for value received, providing Abraham Lincoln 
receives the electoral votes of the State of Illinois. Eden, Oct 15, 1860. 

Noah Guyman, [seal,] 
8. J. Moore, [seal.]” 


The Court held, on the authority of Gordon v. Casey, 23 Ill. 71, that the 
note sued on was, to all intents and purposes, a bet on an election authorized 
by the laws of the State, and consequently void. The point has been frequently 
decided in the same way in other States, and the late Chief Justice Shaw, in an 
able opinion in the case of Ball v. Gilbert, 12 Metcalf, 397, states the grounds 
of such decisions with great fulness and cogency. In the Illinois suit, the par- 
ties evidently took great pains to make a contract that would stand ; but neither 
the mystical import of the seal nor the distinct averment of ‘* value received” 
were able to make it good. 
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On the much-disputed question of negligence, we find the Supreme Court of 
Illinois holding, in the case of the St. Louis, Alton, and Terre Haute R.R. Co. v. 
Todd, p. 409, which was a suit brought by Todd to recover damages for injuries 
to his horses, caused by the negligence of the railroad company in not building 
fences, and in which it appeared, that Todd had himself been guilty of negli- 
gence in putting ‘* blind bridles” on his horses, so that they could not avoid 
the danger, that, although the plaintiff had been guilty of negligence, he might 
hold the defendant liable, if he had been guilty of a higher degree of negli- 
gence in producing the injury. This is certainly going a great way; and we 
doubt if this view would be generally sustained by the courts of the United 
States. 


Allgemeine Deutsche Strafrechtszeitung zur Forderung einheitlicher, Entwickelung 
auf den Gebieten des Strafrechts, des Strafprocesses und des Gesangniss- 
wesens, sowie fiir strafygerichtiliche Medicin. Herausgegeben von Dr. Franz 
von Hoirzenporrr. a. 0. Professor der Rechte an der Konig]. Universitat 
zu Berlin. Leipzig: Verlag von Johann Ambrosius Barth. 

Tuts monthly journal, now in its seventh year, is devoted to Criminal Law, 
the Punishment and Reformation of Offenders, and Medical Jurisprudence. On 
the first-named topic, we presume the discussions of this journal would possess 
but little interest for any class of readers in this country. The criminal law 
of Germany, and in fact of all continental Europe, differs, as is well known, 
radically from that which obtains in England and the United States. But with 


regard to the two latter subjects, we feel sure, that there are very many persons in 
America to whom the investigations and discussions carried on in Germany, and 
reported in the journal before us, could not fail to be valuable. There are many 
interested in prison-discipline and kindred topics; there are many who must 
keep up with the times in those branches of science which bear upon the im- 
portant, and constantly shifting, condition of medical jurisprudence. To all such 
we commend Dr. von Holtzendorff’s Journal of Criminal Law. 


Homicide. Epilepsy. By Dr. I. Ray. From the American Journal of In- 

sanity. October, 1867. 

WE have here an account of the case of George W. Winnemore, who was 
tried and convicted in Philadelphia in May, 1867, for the murder of Dorcas 
Magilton, on the 25th of April, and was executed on the 29th of August. We 
are sorry to be obliged to say, that the Court seem to have acted with inexcusa- 
ble haste in refusing the very reasonable application of the prisoner's counsel 
for a little more time to prepare the case. ‘* Within eight days after the homi- 
cide was committed, Winnemore was arraigned for trial. Counsel were assigned 
him who had never seen him before, and knew no more than anybody else about 
the facts of the case. The junior counsel was just admitted to the bar, and the 
senior counsel was then, and continued to be for several days, engaged else- 
where. They begged for a postponement of the trial, in order that they might 
make the necessary preparation. This request was resisted by the district 
attorney; . . . but a delay of two days was granted,” &e. We cannot but 
consider this grossly unjust to the accused. A man indicted for murder ought 
to have ample time to prepare for the trial. To crowd him —to hurry his attor- 
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neys —is barbarous. We are amazed that any court in this country should have 
refused such an application as that made by Winnemore’s counsel. This is not 
a matter of humanity, still less of sentimentalism, but of simple justice. 

We have no sympathy with that other feeling which would prolong the inter- 
val between the sentence and the execution. That is another thing altogether. 
We think and have always thought, that the public opinion which demands 
that the carrying out a legal sentence of death should be postponed for months, 
is a weak and unphilosophical and a demoralizing sentiment, and that a good 
magistrate should never listen to it. When a man has made up his mind 
that a thing must be done, let him do it at once. When the community 
have decided that a man must die for a crime of which he has been convicted, 
let him be hung at once,—the sooner the better for all the ends of justice 
and publie policy. Why delay for months, and then, as it were, kill him in 
cold blood, as we so often do in this country? By all means the punishment 
should follow close on the heels of the crime. But, for justice’s and mercy’s 
sake, let it be certain that there is a crime. Let there be no indecent haste, 
no rash revenge. Let the prisoner have abundant opportunity for defence, no 
matter how apparently clear his guilt may be. 

But we have not touched upon the value of this case to medical jurisprudence. 
The distinguished physician who has reviewed the circumstances in this pamphlet, 
claims that the epilepsy with which the prisoner had long been afflicted, deserved 
to be thoroughly investigated by a medical commission; and that it is by no 
means improbable that such a commission would have reported him insane. 
An application for the appointment of such a commission was refused by Gover- 
nor Geary, who also refused to grant a reprieve for the purpose of a further 
examination by Drs. Ray, Worthington, and Jones. We offer no opinion, of 
course, on the sanity or insanity of the man himself. There may be much to be 
said on the other side. But we do think this was a case calling for a medical 
investigation. And we commend the discussion of the general subject of 
epilepsy in connection with insanity as well worthy the attention of the profes- 
sion. Dr. Ray’s conclusion is, that where the fact of epilepsy is established, the 
burden of proof is on the government to prove the sanity of the accused ; and this 
gpinion, it must be remembered, proceeds from a source which entitles it to 


respect, no matter how entirely it- may differ from the established rules of the 
law. 


The Quarterly Journal of Psychological Medicine and Medical Jurisprudence. 
Edited by Wittiam A. Hammonp, M.D., Professor of Diseases of the Mind 
and Nervous System in the Bellevue Hospital Medical College, ete. October, 
1867. Vol. I. No. 2. New York: A. Simpson & Co. Philadelphia: Lind- 
say & Blakiston. 1867. 

WE have received and read with great interest the October number of this 
valuable periodical. It is of course a medical, and not a legal review; yet it 
certainly possesses no small importance for our profession. A very clever 
article on the trial of Mary Harris for the murder of Adoniram J. Burroughs, 
on the 30th of January , 1865, by Dr. Parsons, the Superintendent of the New- 
York City Lunatic Asylum, gives an excellent statement of this curious case. 
We are free to say, that Dr. Parsons's review of this trial has changed our own 
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impressions of it; and we cannot but believe that the jury were right in pro- 
nouncing the accused insane, especially as the unfortunate woman is now in 
the Government Asylum at Washington. To all lawyers, who have cases on 
hand in which the element of insanity enters, we commend this journal as con- 
taining a magazine of information and of illustration on the subject. 


The Law Magazine and Law Review; or, Quarterly Journal of Jurisprudence. 

For November, 1867. London: Butterworths. 

AmonG the subjects of the articles in this number of the standard legal quar- 
terly of Great Britain are the taxation of permanent and precarious incomes ; 
the report of the ritual commission; French codes and English digests; con- 
structive criminality in contracts, a vigorous attack on the extent to which the 
doctrine Ex dolo malo non oritur actio has been carried by the courts; and 
histori¢ points in the laws relating to women. This last topic forms the subject 
of a learned article by Mr. Anstey, in which are set forth the various legal inca- 
pacities with which woman has been stricken in the different communities of 
the world, and the reasons which have been invented to defend them, whether 
by those writers who support them as established ‘out of tenderness to her 
person, or, as Blackstone admiringly puts it, ‘for her protection and benefit,’ 
and to show ‘ what a great favorite is the female sex of the laws of England,’” 
or by those who, with the old French jurists, justify them ‘‘ because of the ‘ nine 
witked conditions’ peculiarly noticeable amongst the many others, inherent to 
the nature of that abominable sex.’ As containing a maximum of fact to a 


minimum of sentiment, we commend the article to the increasing class who are 
interested in the subject. 


The Western Jurist, for October, 1867, has a good article on the Constitutional 

Protection of Vested Rights. 

WE have before expressed our satisfaction at the Book Notices in the West- 
ern Jurist. We know well, by experience, how painful it is to speak harshly 
of work on which much time and labor has, however uselessly, been spent, 
and how great is the temptation, if not to give undeserved praise, to withhold, 
at any rate, merited censure. We hail, therefore, with pleasure the intelligent 
criticisms of the Jurist. 


The American Law Register. For September, October, and November. 


Tue October number contains an article on the Constitutionality of the con- 
cluding Exemption Clause in the Bankrupt Law. The author, Mr. Baldwin, of 
New Haven, makes a forcible argument against the constitutionality of adopting 

, the State exemption laws in bankruptcy proceedings. If the reader is not con- 
vinced of the unconstitutionality of the act, he cannot fail to be struck with its 

- injustice. The only argument in its favor is practical convenience; how far 
this should be allowed to outweigh other considerations, we cannot undertake to 
say. Mr. Baldwin’s article has been published in a separate form. The October 
number also contains a letter by Dr. Lieber on the Unanimity of Juries. 


842 BOOK NOTICES. 


The Legal Intelligencer. Philadelphia. 

The Pittsburgh Legal Journal. 

The Internal Revenue Record and Customs Journal. New York. 
The New York Daily Transcript. 


The Upper Canada Law Journal, and The Local Courts and Municipal Gazette. 

Toronto. ‘ 

Tue latter of these two periodicals, both of which are published monthly, is 
composed of selections from the former. In the October and November num- 
bers of the Law Journal, is printed ‘* An Essay on the Importance of the Preser- 
vation and Amendment of Trial by Jury,” by George Overend, Esq. This was 
the Prize Essay for the Law Amendment Society. 


The Canada Law Journal. Montreal. 
‘* Tue Lower Canada Law Journal” changes its title, and appears with this 
new name. 
The Law Times. London. 
The Solicitors’ Journal and Reporter. London. 


ACCOMPANYING each of these excellent weekly journals is a series of reports, 
that of the former is called ‘‘ The Law Times Reports ;” that of the latter, ‘* The 
Weekly Reporter.” A Digest of Magistrates’, &c., Cases is also publishing with 
the Law Times. ; 


Reports of Cases arising upon Letters Patent for Inventions, determined in the 
Cireuit Courts of the United States. By Samvuet 8S. Fisner, Counsellor at 
Law. Volume I. Cincinnati: Robert Clarke & Co. 1867. 

This exquisitely printed volume reached us too late for examination. We can 
now only acknowledge its receipt; but in our next number we hope to notice it 
in a manner, in some degree, commensurate with its importance. 
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A LIST OF NEW LAW BOOKS PUBLISHED IN ENGLAND AND 
AMERICA SINCE OCTOBER, 1867. 


Abbott’s Treatise on the Law relative to Merchant Ships and Seamen. Eleventh 
edition by William Shee. Royal 8vo, cloth, 30s. Shaw & Sons, London. 

Abbott’s National Digest. Vol. 2. Imperial 8vo, sheep, $7.50. Diossy & Cockcroft, 
New York. 

Anderson’s Digest of the Principles and Practice of the Common Law, Conveyancing, 
Equity, Bankruptcy, and Criminal Law. 2 vols., 8vo, 22s. 6d. Stevens & Sons, 
London. 

Anstey’s Representation of the People Act, 1867. 8vo, cloth, 10s. 

Archbold’s Pleading and Evidence in Criminal Cases. Sixteenth edition, by William 
Bruce. Post 8vo, cloth, 31s. 6d. Sweet, London. 

Bietel’s Digest of Titles of Corporations in Pennsylvania. S8vo, sheep, $5.00. James 
Campbell, Philadelphia. 

Bouvier’s Law Dictionary. Twelfth edition. 2 vols., 8vo, sheep, $12.00. G. W. 
Childs, Philadelphia. 

Byles on Bills. Fifth American edition. 8vo, sheep, $6.50. T. & J. W. Johnson & 
Co., Philadelphia. 

California Reports. Vol.31. By C.A. Tuttle. 8vo, sheep,$15.00. Sumner Whitney, 
San Francisco. 

Civil Code of Lower Canada (The). 18mo, half binding, $2.00. Dawson Brothers, 
Montreal. 

Cofer’s Supplemental Digest of the Court of Appeals of Kentucky. 8vo, sheep, $6.50. 
R. Clarke & Co., Cincinnati. 

Common Bench Reports (N.S.) Vol. 19. 8vo, sheep, $4.00. T.& J. W. Johnson & 
Co., Philadelphia. 

Connecticut Reports. Vol. 83. By Hooker. 8vo, sheep, $5.50. Case, Lockwood, 
& Co., Hartford. 

Cox’s Digest of Cases relating to the Criminal Law. 12mo, cloth, 6s. 6d. London. 

Crocker’s Notes on Common Forms; a Book of Massachusetts Law. 8vo, sheep, 
$2.75. Little, Brown, & Co., Boston. 

Cummins’ Idaho Reports. Vol. 1. Boise City, Idaho. 

Davidson’s Concise Precedents in Conveyancing. Seventh edition; with Notes. 
12mo, cloth, 15s. Butterworths, London.. 

Disney’s Reports of Cases in the Superior Court of Cincinnati, from October, 1854 to 
Jan. 7, 1858. 8vo, sheep, $6.00. R. Clarke & Co., Cincinnati. 

Duvall’s Kentucky Reports. Vol. 2. 8vo, sheep, $7.50. Frankfort. 

Fisher’s Patent Cases. Vol. 1. 8vo, calf. R. Clarke & Co., Cincinnati. 

General Statutes passed in 30 & 81 Victoria. Royal 8vo, boards, 20s. Eyre & Spot- 
tiswoode, London. 

Hearn (Prof. W. E.). The Government of England, its Structure and Development. 
8vo, cloth, 14s. London: Longman & Co. 

Howard’s Practice Reports. Vol. 33. 8vo, sheep, $4.50. W. Gould & Son, Albany. 
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Illinois Reports. Vols. 86,87, 88. By Norman L. Freeman. 8vo, sheep, $6.00 each. 
Myers & Chandler, Chicago. 

Leake’s Elements of the Law of Contracts. 8vo, cloth, 22s. Stevens & Sons, London. 

Martial Law in the Colonies. 12mo, cloth, 5s. Stevens & Sons, London. 

Metcalf’s Principles of the Law, of Contracts, as applied by Courts of Law. 8vo, 
sheep, $4.50. Hurd & Houghton, New York. 

Michigan Reports. Vol. 15. By William Jennison. 8vo, sheep, $5.50. W. A. 
Throop & Co., Detroit. 

Minnesota Reports. Vol. XI. 8vo, sheep, $6.00. Myers & Chandler, Chicago. 

Mississippi Reports. Vol. 40. By Reynolds. 8vo, sheep, $7.50. Banks Brothers, 
New York. 

Nevada State Reports. Vols. 1and 2. 8vo, sheep, $30.00. James Anthony & Co., 
Sacramento City and San Francisco. 

New Jersey Chancery Reports. Vol. 15. By McCarter. 8vo,sheep. Hough & Gil- 
lespy, Trenton. 

New Jersey Law Reports. Vol. 30. By Vroom. 8vo, sheep, $5.00. Hough & 
Gillespy, Trenton. . 

Phillips on Evidence. Fifth American edition, from the Tenth English edition, with 
Cowen & Hill’s Notes. 3 vols., 8vo, sheep, $14.00. Banks Brothers. 

Phillips on Insurance. Fifth edition. 2 vols., 8vo, sheep, $15.00. Hurd & Hough- 
ton, New York. 

Puterbaugh’s Illinois Practice. 8vo. Callaghan & Cutler, Chicago. 

Smith’s Digest of the Law of Scotland, relating to the Poor. 8vo, cloth, 12s. Hamil- 
ton, London. 

Tompkins’s Institutes of the Roman Law. Part I. Containing the Sources of the 
Roman Law and its External History till the Decline of the Eastern and Western 
Empires (in three parts). Royal 8vo, 12s. Butterworths, London. 

Trial of John H. Surratt in the Criminal Court for the District of Columbia. 2 vols., 
8vo, sheep, $7.50. French & Richardson, Washington. 

Vermont Reports. Vol. 39. By Veazey. 8vo, sheep, $5.00. Rutland, Vt. 

Wetherfield’s County Court Law. 12mo, cloth, 2s. 6d. London. 

Whittelsey’s Missouri Reports. Vols. 38 & 39, $5.00 each. G. Knapp & Co., St. Louis. 

Wisconsin Supreme Court Reports. Vol. 20. By O.M. Conover. 8vo, sheep, $5.50. 
Atwood & Rublee, Madison. 
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UNITED STATES. 


DELAWARE. 


Crvi. Ricuts Brrt.— The case of State v. Rash was a prosecution for an 
assault on a negro. The Revised Code of Delaware provides that in criminal 
cases ‘‘a free negro or free mulatto, if otherwise competent, may testify, if it 
shall appear to the court that no competent white witness was present at the 
time the fact charged is alleged to have been committed.” It appeared that a 
competent white witness was present, and the defendant objected to the admis- 
sion of the testimony of the prosecutor. The Government relied on the Civil 
Rights Bill. The Supreme Court, by Chief Justice Gilpin, after saying that 
they might avoid considering the validity of the act of Congress, inasmuch as by 
the interpretation placed on the State statute, the prosecutor being himself the 
subject of the assault, was a competent witness, go on to say, ‘‘ But this ques- 
tion will meet us some day when it cannot be avoided, and we do not wish to 
evade it now. It may as well be met now and here as hereafter. . . . The 
Act of Congress, in so far as it attempts to prescribe rules of procedure, 
pleading, and evidence for State courts, is unconstitutional, null, and void.” 
Woolten, J., concurred. Wales, J., intimated that he was inclined to a contrary 
view. The opinion, which is very brief, is reported in the Pittsburgh Legal 
Journal for Nov. 18, 1867. 


KENTUCKY. 


Crvm Ricuts Bri. —In the case of the United States v. Rhodes, before the 
United States Circuit Court for the Distriet of Kentucky, Judge Swayne has 
decided that the Civil Rights Bill is constitutional. The case arose on an indict- 
ment charging’that the defendant ‘‘ feloniously and burglariously did break and 
enter the dwelling-house there situate of Nancy Talbot, a citizen of the United 
States of the African race, having been born in the United States, and not 
subject to any foreign power, who was then and there, and is now, denied the 
right to testify against the said defendants in the courts of the State of Ken- 
tucky,” &e. The defendant being convicted, moved in arrest of judgment, on 
the grounds (1) that the indictment was fatally defective; (2) that the case 
which it was intended to make is not within the Civil Rights Bill; (3) that the 
Civil Rights Bill is unconstitutional. The motion was overruled. We received 
the opinion, which is very elaborate, too late to insert it at length; and we 
have found it impossible to make any satisfactory abstract. 
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LOUISIANA. 


Unirep States Circurr Court. — Bank of Tennessee v. Union Bank of Lou- 
tsiana. This was an action to recover a balance of $22,739, due the plaintiffs 
at the time of the occupation of New Orleans by the United States forces in 
1862. General Butler prohibited the circulation of Confederate notes, and 
required the banks, including the defendants, to pay their depositors in United 
States legal tender notes or specie, or in their own notes, redeemable in legal- 
tender notes. In 1863, by General Order No. 202, General Banks directed the 
banks having in their possession funds belonging to enemies, &c., to turn over 
the same to the chief quartermaster of the department. The amount due the 
plaintiffs was so transferred by the defendants, together with funds of the same 
description belonging to other parties. All these funds were in Confederate 
notes. 
Judge Durell charged the jury in substance as follows : — 


“Tf the defendants saw fit, without authority from the plaintiffs, to receive in 
payment of drafts and notes forwarded by the plaintiffs for collection, Confederate 
notes or any other notes, the illegality or nullity of such notes does not discharge the 
defendants for their liability as bankers charged with the business of collection. 

“ Even if the jury should find that the plaintiffs had collected notes in Confederate 
currency, that they had forwarded Confederate notes to defendants, and that they 
knew that Confederate notes were largely circulated in New Orleans, these facts 
would not constitute proof of authority from the plaintiffs to the defendants to col- 
lect in Confederate currency. 

“That the delivery by defendants to the military authorities of Confederate 
notes to the amount of their indebtedness to plaintiffs from general funds of the bank 
would not discharge the defendants, if the jury were of the opinion that the Confed- 
erate notes so delivered were not the moneys or funds standing on their books to the 
credit of the plaintiffs. 

“ If the jury should be of opinion, from the evidence, that the defendants paid over 
the amount which they held to the credit of plaintiffs to the officers of the Quarter- 
master’s Department, in obedience to Special Order No. 202, and under coercion, 
then and in that case such payment was valid, and released defendants from all 
further claims of the plaintiffs on that account. 

“Tf the jury should find, from the evidence, that the amount claimed by the plain- 
tiffs in this suit was received by the defendants in Confederate treasury notes, issued 
by the so-called Confederate Government, then in rebellion and at war with the 
United States, and that Confederate notes were so received by the defendants asa 
direct remittance from the plaintiffs, or in payment of assets belonging to the plain- 
tiffs and collected by the defendants, with their knowledge and approval, express or 
implied, in the notes aforesaid, and: the officers of the Quartermaster’s Department 
therefore decided that the payment under Special Order No. 202 should be made in 
Confederate treasury notes, and that it was so made accordingly, then such payment 
was valid, and released the defendants from all further claims of the plaintiffs on ac- 
count ef the amount so paid over. 

“That, under the Constitution of the United States, no State can enter into any 
treaty, alliance, or confederation, or emit bills of credit; that the formation of the 
government of the so-called Confederate States was unlawful, and the emission of 
bills of credit by. such Government was unlawful; that the Confederate treasury 
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notes issued by said Government and circulated as money were bills of credit within 
the meaning of the Constitution, and therefore an unlawful issue ; and that by the 
Jaw of Louisiana and under the Constitution of the United States, all dealing in such 
notes was unlawful, and all obligations arising therefrom or founded thereon, are also 
unlawful and without legal consideration. 

“If the jury find that the balance of account claimed by plaintiffs arose from 
dealings in such Confederate treasury notes, remitted by plaintiffs to defendants, or 
received by defendants for the account of plaintiffs, with their consent and approval, 
then the claim of the plaintiffs is without lawful consideration, and the jury should 
find their verdict for the defendants.” 


The jury returned a verdict for the defendants. 


MAINE. 


Haseas Corpus ror Enuistep Mrxors.—John McCarey, Petitioner. In 
this case, it appeared from the return and the evidence, that Charles McCarey, 
the son of the petitioner, was regularly enlisted in the navy; that at the time of 
the enlistment he made oath that he was twenty years of age; that at the time 
of the issuing of the writ of habeas corpus, he was on board the United States 
ship-of-war Vandalia, under the command and custody of Commander Edward 
C. Grafton, and that he was in fact less than seventeen years old. The case 
was heard before Mr. Justice Tapley, of the Supreme Judicial Court of Maine, 
on the 30th of August, 1867, who continued the case until Sept. 6, 1867, 
when he ordered the minor to be discharged from custody and delivered to his 
father. 

The learned judge first considers the authority of the State judges to issue 
the writ. He cites the Massachusetts cases in which the authority was held 
to exist. Comm. v. Harrison, 11 Mass. 63; Comm. v. Cushing, 11 Mass. 67; 
Comm. v. Chandler, 11 Mass. 83; Comm. v. Downes, 24 Pick. 227; he also refers 
to a case in New York, Jn the matter of Jordan, 2 Am. Law Reg. 749, and con- 
tinues as follows : — ’ 


“These cases were, however, all decided before the decision of the case of Able- 
man v. Booth, 21 How. 506. 

“Tn this case, which was decided in the Supreme Court of the United States, the 
right of the State judges to grant writs, or proceed in the investigation after granted 
in certain cases, was drawn in question. 

“Tn the case there under consideration, the party was held in custody on final 
process of a United States court having jurisdiction of the person and subject-matter. 
Booth had been indicted, tried, and convicted in the District Court of the United 
States, under a statute of the United States, for aiding and abetting the escape of a 
fugitive slave from a United States officer having him in custody, under a warrant 
issued by a district judge of the United States. After his conviction, he had been sen- 
tenced. The Supreme Court of the State of Wisconsin granted a writ of habeas 
corpus, and brought him before them and discharged him from imprisonment, because 
they regarded the fugitive slave law unconstitutional. 

“In the case of Alleman v. Booth, Judge Taney, in delivering the opinion of the 
court, says, ‘We do not question the authority of State courts or judges, who are 
authorized by the laws of the State to issue the writ of habeas corpus, to issue it in 
any case where the party is imprisoned within its territorial limits, provided it does 
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not appear when the application is made that the person imprisoned is in custody . 
under the authority of United States.’ —‘ But, after the return is made and the State 
judge or court is judicially apprised that the party is in custody under the authority of 
the United States, they can proceed no further.’ 

“Precisely what is here meant by the authority of the United States is not quite 
clear in its application to every case which may arise. In the case then under con- 
sideration, its application is by no means doubtful. If more is meant than, under the 
authority of the United States /egally exercised, it would be difficult to reconcile it with 
the provisions of our statute. If not, it is in harmony with them. 

“ By the laws of this State, it is the unlawful deprivation of personal liberty which 
entitles the party to the writ. Wherever that exists, the party is ‘of right’ entitled 
to it. 

“ The ‘authority of the United States’ should not be confounded with the claim 
of a United States officer. 

“Tt is conceded in the opinion, that the State judges may issue the writ upon 
proper application, showing an illegal restraint, and inquire in this mode of proceed- 
ing, by what authority and for what cause any party is imprisoned or restrained of his 
personal liberty within the territorial limits of the State sovereignty. Here, too, we 
must distinguish between power and ‘authority.’ Now can it be said a person is held 
by the ‘authority’ of the United States, unless he is held by virtue of some law of 
the United States? I think not. The ‘authority’ of the United States is an 
authority emanating from law. It is, more correctly speaking, the authority of the 
law of the United States. The United States have no other authority than the laws 
of the Federal Government. These may be derived from the Constitution or from 
Federal statutes; and I think a fair construction of the proposition is, that when it 
appears the party is in the custody under the authority of the laws of the United 
States, the State judges or court should proceed no farther. 

“ Thus understood, I do not regard the proposition as in conflict with our statute. 

“The next question presented is, how must ‘this appear?’ How shall the State 
judge be ‘judicially apprised’ of the fact, and how shall he determine whether the 
party is or not under ‘ illegal restraint’ ¢ 

“These are questions that arise either before or after the issuing of the writ, and, 
like all other judicial issues, they must be determined and settled upon evidence 
adduced relative to them. 

“1. When a party is held by process legally issued from the courts of the United 
States having jurisdiction over the subject-matter, he is conclusively presumed to be 
held by the authority of the United States. It is, then, one of the excepted cases, 
and he is not entitled to the writ as a matter of right; and being held by process of 
its courts in due and legal form, he is not, within the meaning of our statute, unlaw- 
fully deprived of his personal liberty. 

“2. Where a party is held by an officer of the United States upon a proceeding not 
emanating from any of its judicial tribunals, there is no such conclusive presumption 
attending it as follows the judicial proceeding ; and until it appears by some satisfac- 
tory evidence that the requirements of the law upon which the claim is based have 
been complied with, it does not appear that the party is held by the authority of the 
United States, or, in other words, by the authority of the laws of the United States. 

“Tt is not sufficient that the party holding claims to do so by virtue of some law 
of the United States; he must show that he does so hold him by satisfactory 
evidence. Any usurper of the liberties of the citizen might make such claim; and if 
the court yielded to his claim, the sufferer would be remediless. It is not his claim 
which gives the Federal courts jurisdiction, and ousts the State court; it is the fact, 
if it exists, that he is held by virtue of some law of the United States. 
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«3. When, upon the return of the writ, it does appear in either of these modes, that 
the party is held by the authority of the United States, the State judge or State court 
should proceed no farther, and should leave the question of the validity of those 
laws, and the amenability of the party to them, to be determined by those tribunals 
constitutionally created to decide them. 

“4, When it appears by the application for the writ, that the party is held by virtue 
of a precept duly issued by a court of the United States having jurisdiction of the 
subject-matter, the writ should not be granted. And when it appears by the applica- 
tion, that the party is held by a proceeding not issuing from a judicial tribunal, but in 
conformity to the requirements of the law upon which it is based, the writ should 
not be granted, because in both cases it does not appear that the party is illegally 
restrained. 

“The party in this case is not held by judicial process ; but it is claimed he is 
held under the authority of the United States; and to sustain this, the enlistment 
papers of the recruit are introduced. 

“The testimony proves that the recruit is not yet seventeen years of age. The 
respondent, without denying or admitting this fact, claims that the oath of the recruit, 
that he was twenty years of age, is conclusive evidence of his age, and cites an act 
of Congress, approved Feb. 13, 1862 (c. 25, § 2, of the U.S. Stat. at Large, vol. 
12).” 


Judge Tapley then shows, that this statute applies only to enlistments in the 
army and not to those in the navy, and holds that, had it been applicable to the 
case before him, it yet did not make the oath conclusive as to the age of the recruit, 
ina proceeding by a legal guardian to obtain the custody of his ward enlisted with- 
out his consent; and, after fully considering the statutes, he decides that there 
is no law authorizing the enlistment in the navy of persons under the age of 
twenty-one, without the consent of their parents or guardians. On the Act 
of Congress of March, 1837, which authorizes the employment of boys for the 
navy, with the consent of their parents or guardians, not being under thirteen 
nor over eighteen, to serve until they arrive at the age of twenty-one years, and 
to enlist other persons for the navy, to serve for a period not exceeding five 
years, he remarks, — 


“The term of service of minors under eighteen is made dependent upon their 
age, and may exceed five years. The term for ‘other persons’ cannot exceed five 
years ; and the Act of 1820, which limited the term for ‘other persons’ to three 
years, is repealed. ; 

“T think it is quite apparent, the object of the statute was to change the terms of 
service allowed by former statutes: in the one case terminating at the age of twenty- 
one, and embracing it may be eight years, and in the other case allowing a time not 
exceeding five years. As was said of the former statutes, in the case of Comm. v. 
Downes, there is no intention here manifested ‘to supersede and take away all paren- 
tal control and authority from parents and guardians ;’ but, on the contrary, I think 
the design was to enlist this class of persons ‘in subordination to the established 
rights and powers of those who are entrusted by law with the custody of the persons 
and the regulation of the employment of minors.’”’ 


MARYLAND. 


Several important cases have been recently decided in the United States 
Circuit Court for the District of Maryland. 


| 
t . 
e 
e 
y 
f 
m 
t, 


850 SUMMARY OF EVENTS. 


Necro Apprenticesuip. — In re Elizabeth Turner. 


Cuase, C.J. The petitioner in this case seeks relief from restraint and detention 
by Philemon T. Hambleton, of Talbot County, in Maryland, in alleged contravention 
of the Constitution and laws of the United States. The facts, as they appear from the 
return made by Mr. Hambleton to the writ, and by his verbal statement made in 
court and admitted as part of the return, are substantially as follows :— 

The petitioner, Elizabeth Turner, a young person of color, and her mother, were, 
prior to the adoption of the Maryland Constitution of 1864, slaves of the respondent, 
That constitution went into operation on the Ist of November, 1864, and prohibited 
slavery. Almost immediately thereafter many of the freed people of Talbot County 
were collected together under some local authority, the nature of which does not 
clearly appear, and the younger persons were bound as apprentices, — usually, if not 
always, to their late masters. Among others, Elizabeth, the petitioner, was appren- 
ticed to Hambleton by an indenture dated on the 3d of November, two days after the 
new constitution went into operation. 

Upon comparing the terms of this indenture (which is claimed to have been executed 
under the laws of Maryland relating to negro apprentices) with those required by the 
law of Maryland in the indentures for the apprenticeship of white persons, the variance 
is manifest. The petitioner, under this indenture, is not entitled to any education; 
a white apprentice must be taught reading, writing, and arithmetic. The petitioner 
is liable to be assigned and transferred, at the will of the master, to any person in the 
same county ; the white apprentice is not so liable. The authority of the master over 
the petitioner is described in the law as a “property and interest;” no such descrip- 
tion is applied to authority over a white apprentice. It is unnecessary to mention 
_ other particulars. ’ 

Such is the case. I regret that I have been obliged to consider it without the 
benefit of any argument in support of the claim of the respondent to the writ. ButI 
have considered it with care, and an earnest desire to reach right conclusions. 

For the present I shall restrict myself to a brief statement of these conclusions, 
without going into the grounds of them. The time does not allow more. 

The following propositions, then, seem to me to be sound law, and they decide the 
case : — 

1. The first clause of the thirteenth amendment of the Constitution of the United 
States interdicts slavery and involuntary servitude, except as a punishment for crime, 
and establishes freedom as the constitutional right of all persons in the United States. 

2. The alleged apprenticeship in the present case is involuntary servitude, within 
the meaning of these words in the amendment. 

8. If this were otherwise, the indenture set forth in the return does not contain 
important provisions for the security and benefit of the apprentice, which are required 
by the laws of Maryland in indentures of white apprentices, and is, therefore, in con- _ 
travention of that clause of the first section of the civil rights law enacted by Congress 
on the 9th of April, 1866, which assures to all citizens, without regard to race or color, 
“full and equal benefit of all laws and proceedings for the security of persons and 
property as is enjoyed by white citizens.” 

4. This law having been enacted under the second clause of the thirteenth amend- 
ment, in enforcement of the first clause of the same amendment, is constitutional, and 
applies to all conditions prohibited by it, whether originating in transactions before or 
since its enactment. 

5. Colored persons, equally with white persons, are citizens of the United States. 

The petitioner, therefore, must be discharged from restraint by the respondent. 
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Hiner v. The Steamer Sea Gull. This was a libel seeking to recover damages 
for injuries to the wife of the libellant, terminating in her death. The libel 
alleged that the injuries were occasioned by a collision between the Sea Gull and 
another vessel, and that the collision occurred through the fault of the Sea Gull. 
The court, Chase, C. J., sustained the jurisdiction, and entered a decree in favor 
of the libellant for $2,100. We have seen only a newspaper report of this case, 
from which it does not clearly appear whether the damages sought to be recov- 
ered were confined to the period between the injury and the death, or included 
damages for the death. See the Michigan case of Hyatt v. Adams, noticed 
below. See also Alton v. Midland Railway, 19 C. B. (N.s.) 213. 

In United States v. A Canoe, &c., the Chief Justice held, that, under the Act 
of Congress of July 13, 1861, forfeiting to the United States all goods and chat- 
tels, wares and merchandise, proceeding to an insurgent State by land and 
water, the words ‘‘ goods and chattels” covered gold coin. 


Sratute or Luwrrations. —Jackson Ins. Co. v. Stewart. In this case, Mr. 
Justice Giles, the district judge, held, that the Statute of Limitations is sus- 
pended, during a state of war, as to matters in controversy between citizens of 
the opposing belligerents, though the statute may have begun to run before the 
war. This doctrine was applied to the case of a debt due by a citizen of Mary- 
land to a citizen of Tennessee. It was also held, that no interest should be 
allowed on the debt during the period covered by the war. The case is reported 
in the October number of the American Law Register, p. 732. An editorial 
note cites, in support of the decision, Wall v. Robson, 2 Nott & McC. 498; 
Moses v. Jones, Id. 259; Nicks v. Martindale, Harp. 138; Ogden v. Blackledge, 
2 Cranch, 272; Hopkirk v. Bell, 3 Id. 54. 

See the case of Whitfield v. Allison, in the United States District Court for 
the District of Mississippi, 2 Am. Law Rev. 188. 

That interest was suspended during the war, on a debt due by a citizen of 
Massachusetts to a citizen of Virginia, see the Virginia case of Tucker v. Watson, 
1 Am. Law Rev. 592; but that interest was not suspended on a debt due from a 
citizen of Mississippi to a citizen of Kentucky, see Rogers v. Arthur, in the 
United States District Court for the District of Mississippi, 2 Am. Law Rev. 188. 


MASSACHUSETTS. 


Gotp Case. — Sears v. Dewing. This was an action to recover damages for 
non-payment of rent reserved in a lease made to the defendants in the year 1828, 
“‘upon condition of their punctually yielding and paying therefor and thereout, 
to the said David Sears, his heirs, and assigns, the yearly rent of four ounces 
two pennyweights and twelve grains of pure gold, in coined money, to be paid 
in four equal and quarter yearly payments, on the first days of the months of 
September, December, March, and June, in each and every year hereafter, dur- 
ing such term.” The rent sued for was for the quarters ending September 1, 
1863, December 1, 1863, March 1, 1864, and June 1, 1864. The action was 
commenced on the Ist of September, 1864. The Supreme Court has ordered 
“judgment for the plaintiffs, for the market value in Treasury notes of the United 
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States on the Ist of September, 1864, of the stipulated weight of pure gold, in 
the form of coined money, with interest, — the amounts to be ascertained by an 
assessor, unless agreed on by the parties.” ‘The opinion of the court has not yet 
been written. The following rescript, giving the grounds of the decision, has 
been filed: ‘* The agreement of the parties was for the payment of the stipulated 


weight of pure gold in the form of coined money, considered as a commodity 
and not as money.” 


MICHIGAN. 


Tue leading cases at the October Session of the Supreme Court grew out of 
the fire by which the depot buildings of the Michigan Southern and Northern 
Indiana R. R. Co. were destroyed, in April, 1866, and involved several impor- 
tant questions. The charter of that company makes it liable only as ware- 
housemen for goods in its warehouses awaiting delivery; but at Detroit it is 
lessee of the Detroit, Monroe, and Toledo road, constructed under the General 
Railroad Law, which contains a provision that companies formed under it shall 
not in any way lessen or abridge their common law liability as common carriers, 
It also gives such companies full permission to lease their roads to any other 
companies ; and it was made a question in these cases whether the liability of the 
Michigan Southern and Northern Indiana R. R. Co. was to be measured by its 
own charter, or by the general law governing its lessor. It was held that its rights 
and liabilities were to be measured by the general law; but it was also held 
that the prohibition upon the railroad companies, against restricting their 
common law liability, would not prevent parties, sending geods by the company, 
entering into any such contract as they might regard for their interest, by which 
they released the company from any of its common law obligations. It was 
further decided, that, where a bill of lading was accepted and acted upon by a 
consignor, without objection, stipulations, inserted therein exempting the com- 
pany from specified risks, must be deemed assented to by the consignor, and to 
be based upon a good consideration, and that it was of no importance, in the 
law, whether the consignor actually read the bill of lading or not. It was 
further decided, that a bill of lading, given by a railroad company at Cincinnati, 
promising to deliver the property ‘‘at Toledo for Detroit,”—the consignee 
residing at Detroit, — was a contract to carry to Toledo and forward from there, 
and that the railroad company, receiving the goods at Toledo, would receive 
them under a common law liability, irrespective of the conditions of the bill of 
lading. Upon the question, whether a railroad company is liable as carrier or as 
warehouseman for goods in store awaiting delivery, but of whose reception the | 
consignee has not been notified, the court was divided. 

In Hyatt v. Adams, it was held that a husband might maintain an action at 
the common law against one by whose negligence the wife was fatally injured, to 
recover damages accruing between the time of the injury and the death; but 
that the jury must be confined to the actual pecuniary damages shown, and 
could not take into account the anguish of mind and anxiety of the husband, 
as an element in their award. See pp. 337, 351. 

In Porritt v. Porritt, it was held that a woman, who knowingly marries an 
habitual drunkard, cannot claim the benefit of the statute which allows a divorce 
for that cause. 


i 
i 
j 
i 
q 
q 
a 
i 


h 
a 
- 


SUMMARY OF EVENTS. 853 


The Constitutional Convention proposed very few changes in the judicial 
system of Michigan, beyond adding a fifth justice to the Supreme Court, and 
reducing the circuits from fourteen to eleven. Their work is to be submitted to 
the people in April next. 


Contempt or Court. Testimony or Accusep. — The following opinion, 
by Mr. Justice Walker, delivered in the Wayne Circuit, decides very important 
questions under the statute permitting prisoners to testify, and on the duties of 
counsel. As the case will not be carried to the Supreme Court, and therefore 
will not appear in the regular reports, we feel justified in inserting it at length. 
We must say, however, that, whether the opinion be right or wrong, we cannot 
commend the apologetic tone of portions of it. 


In the course of the trial of the case of The People vy. Farman, the prisoner at the 
bar, on Friday evening, under the provisions of the statute of 1861, made a statement, 
in which, after relating the occurrences that preceded the homicide, and especially 
those of the day of the homicide, he concluded this part of his statement by saying, 
“and I became very much excited, and, while in that state, I committed the act of 
shooting Ward.” The question of the cross-examination of the defendant was post- 
poned until Saturday morning, when the Court ruled, that, as the prisoner cannot be 
compelled to criminate himself, his statement is entirely voluntary. Whatever of fact 
connected with the transaction he chooses to state, he is at liberty to state. The 
statute clearly authorizes cross-examination of the prisoner on matters concerning 
which he has made a statement. Counsel cannot insist upon his answer to questions 
outside of his statement. 

The counsel for the prosecution proposed to put a certain question to the defendant 
in cross-examination. To this Mr. Lothrop, of counsel for defendant, objected, giving 
his reason, and then said in open court that he thought the question was improper, 
and, if the Court held otherwise, he should advise his client not to answer it. 

Mr. Howard, counsel for the prosecution, then sought to cross-examine the 
prisoner. 

Mr. Howard. — id you shoot Ward with the pistol lying here on the table ? 

Prisoner. —1 decline to answer. 

Mr. Howard. — With what implement did you do the act ? 

Counsel for the prisoner here advised him not to answer. The Court held that the 
question clearly came within the rule, since, in his statement, the prisoner had con- 
fessed to doing the act, and therefore the question, with what he did the act, is within 
his statement. The Court directed the prisoner to answer the question. 

Prisoner (under advice of counsel). — I decline to answer. 

Mr. Howard.— Why will you not answer ? 

Prisoner (under advice of counsel). — I refuse to answer any questions at all. 

The Court. — Witness, I direct you, as this Court, to answer these questions put to 
you by the counsel for the prosecution. 

Prisoner (repeating the words of his counsel). — I respectfully decline to answer. 

The Court then intimated, that both defendant and his counsel were guilty of con- 
tempt, but that the progress of the trial would not be interrupted to consider the ques- 
tion. After the jury was. charged in the case, the Court, called the attention of counsel 
to the matter, when Mr. Lothrop rose, and said he could state now, as well as at any 
time, that he had nothing to say in the matter, except that he never designed any 
contempt of court; that, at the moment of advising the prisoner not to answer the 
question, he was not aware that the Court had instructed him so todo; but that, if he 
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had been aware of it, he should have done the same, as he thought it his right and 
duty ; and, further, he would say that he considered himself the party aggrieved, both 
professionally and as a gentleman. 

These are the facts as they actually occurred in court. I am perfectly aware that 
there was no intention on the part of the learned counsel to treat me, personally, with 
any thing but entire respect; and this settled conviction, together with the friendly 
and intimate relations which it bas been my privilege for many years to hold with 
him, preclude the possibility of any personal feeling being involved in the case. The 
counsel claims that he was in the exercise of a clear right, in taking the course he did. 
The question therefore resolves itself into a purely legal one,—as to the right and 
power of the court on the one hand, and the duty of counsel on the other, and as such 
I proceed to examine it. 

The constitution of Michigan, in accordance with the wholesome rule of the com- 
mon law, provides that “no person shall be compelled, in a criminal case, to be a witness 
against himself.” 

The Act of 1861 provides for the admission of parties as witnesses generally, and it 
contains the following provision: “ Nothing in this act shall be construed as giving the 
right to compel a defendant, in criminal cases, to testify ; but any such defendant shall 
be at liberty to make a statement to the court or jury, and may be cross-examined 
upon any such statement.” 

This act takes away none of the constitutional rights of the accused, but confers 
upon him a privilege, coupled with a condition. If he claims and exercises this privi- 
lege, he must submit to the condition. If he makes the statement, he may be cross- 
examined uporf that statement. This cross-examination becomes, then, a strict matter 
of right on the part of the people, the accused having waived his privilege of silence 
by making his statement. 

It is true, that this right of cross-examination is not a general one. It is limited to 
one “upon any such statement.” But who is to determine whether the cross- 
examination sought to be had is or is not a proper one under the statute? Certainly, 
not the prosecuting attorney, who puts the questions, and, as certainly, not the counsel 
for the accused. By all the analogies of law and practice, by every rule governing 
the examination of witnesses and the admissibility of evidence, by the very necessity 
of the case, the Court trying the cause is, in the first instance, to decide whether a 
given question shall or shall not be put, shall or shall not be answered. The court has 
jurisdiction of the cause and of the question, and it is its clear duty to decide the 
question when submitted. In no other way can the orderly trial of the cause proceed. 
If the court errs in its decision, exception can be taken and the error corrected. But 
where the court has a jurisdiction to make a ruling or an order, it is no defence toa 
disobedience thereof that it has erred in that ruling or order. This doctrine is well 
stated in the case of The People v. Sturtevant, 5 Seld. 266. I do not, therefore, propose 
to discuss the question whether the ruling I made was or was not erroneous. It is 
one the court had the power to make. 

If counsel are, as a rule, at liberty in advance to say in open court, “if the Court 
decides against me, that the proposed question may be put, I shall advise my client 
not to answer it,” and then, when it is decided against him, advises the client not 
to answer it, although directed to do so by the Court, no judge who had any self- 
respect would remain upon the bench for a single moment. All respect for courts and 
their decisions would be utterly overthrown, and their rulings would cease to be rulings, 
and would become mere advice, that counsel might or might not regard, as their judg- 
ments, their feelings, or their interest dictated. If this course can be taken in a case 
when the cross-examination is of the accused, who makes a statement under the 
statute, it can be pursued in any case, civil or criminal, where parities or witnesses are 
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examined ; and we should have the somewhat remarkable spectacle of each counsel in 
the cause constituting himself a court of final resort, and reviewing, in the presence 
of the jury, the correctness of the rulings of the Court, and bowing to them or setting 
them at defiance, as he should determine their correctness to be. The effect of such 
a course upon the character of courts may be easily imagined. 

I confess myself to have been entirely taken by surprise by the course of the 
learned and eminent counsel in this case. His great learning and varied experience, 
his pre-eminent position at the bar, the uniform and marked regard to all the cour- 
tesies and amenities of professional and private life for which he is distinguished, his 
own conviction of the propriety of his course, and the respect which I always enter- 
tain for his opinions, have led me to distrust the correctness of my own views, and 
anxious to seek for some ground upon which I could reconcile his conduct with the 
respect due to the decision of the Court, however erroneous that decision may have 
been. But I have been unable to find any. 

I may be radically wrong; and I have long since learned how easily it is to be mis- 
taken, even when one is most confident of being right. My own convictions are 
very clear, that the course pursued by counsel is not the prope: one to raise the ques- 
tion whether I erred in permitting the question proposed by the prosecution to be put 
to the defendant on cross-examination and in directing an answer to be made thereto, 
and that such a course, if established as a precedent, would be utterly subversive of 
order and decorum in courts and of respect for their decisions. 

On the other hand, I fully recognize the fact, that counsel acted in the full belief 
that he had a right so to act, and that he was in the strict discharge of professional 
duty, and I fully acquit him of any intention to treat the Court with contempt. But 
if it was his duty to submit to the rulings of the Court in this particular case, the act 
was one of contempt, irrespective of the intention. 

The question is one of vital importance, and ought to be passed upon by the court 
of highest resort. If that court decide that I am wrong, no one will more cheerfully 
bow to its decision than myself. It will but add one to the many cases in which I 
have been in error. 

I know of no other way in which the question can be thus determined, except hy 
spreading upon the record the facts as I find them to exist, and of finding, upon those 
facts, that Mr. Lothrop is guilty of contempt, committed in the immediate presence 
and view of the Court, and I therefore do so find. 

I suppose the case can then be taken to the Supreme Court by certiorari, or other 
proper proceeding. The case of The People v. Hackley, 24 N.Y. 74, seems to furnish 
a precedent. 

I am required, under this finding, to impose a fine ; but as the contempt, if one was 
committed, was not an intentional one, and as the object of this proceeding is rather 
to determine the right, I impose a nominal fine of ten dollars. 


MISSISSIPPI. 


Muuitary Cowmissions. — In re McCardle. In this case, Judge Hill, United 
States District Judge for the District of Mississippi, issued a habeas corpus 
for McCardle, who had been arrested by General Ord and brought before a 
military commission on the following charges and specifications : — 


Charge 1st. — Disturbance of the public peace. 
Specification. — Substantially is, defamation ofthe character of General Ord, and 
denunciation of despotism and usurpation of authority. 
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Charge 2d. — Inciting to a breach of the peace. 

Specification. — Colonel McCardle, in an article published in his paper, said, that 
if General Ord removed Governor Humphreys and appointed Mr. Burwell in his 
stead, that Governor Humphreys would refuse to surrender the State archives to 
Ord’s appointee. That probably General Ord would force him from his office by the 
bayonet; and then a higher tribunal than Governor Humphreys, or “ Satrap Ord,” 
would decide whether Mississippi was a Poland and Ord her Autocrat. 

Charge 3d. — Libel. 

Specification. — Defaming the character of one Captain Platt, of the Freedman’s 
Bureau. 

Charge 4th. — Impeding reconstruction. 

Specification, — Advising voters to remain away from the polls. 


The prisoner was remanded to the custody of the military authorities. From 
the opinion we make the following extract : — 


“ As has already been remarked, this Court has no control whatever over the politi- 
cal questions involved in the one case or the other. The only question on this branch 
of the inquiry being whether or not there is now a civil tribunal in the State before 
which those charged with offences against society, can, under the Constitution of the 
United States, demand a trial; and if not, whether or not Congress, in vesting the 
military commander with power to constitute military commissions to try such 
offenders, has acted in violation of the provisions of the constitution. 

“It has already been said, that the legality of the judicial tribunals constituted by 
the provisional Governor, has by the highest judicial sanction of the State been held 
as legal, not by means of any express provision of the Constitution, but as growing 
out of the necessity of the condition of the State, and in this I concur. Such being 
the case, it is difficult to perceive any substantial distinction between that case and 
the present. In the former case, the power was conferred by the President upon a 
civilian; in this it is conferred by Congress upon a commanding officer of the army. 
If it is the duty of the Government of the United States, in any one or all of its 
departments, to protect the citizens in their rights of person and property, and as a 
means of doing this to provide for the punishment of disorder and crime, in the 
absence of a practical State government, then the choice of the means must be made 
by the power conferring such authority. 

“ Being satisfied first that the Government is bound under the Constitution to pro- 
vide such security, and that there is no judicial tribunal in the State not subject to 
the military commander, practically possessing such power, those offences not being 
cognizable in the Federal courts, I cannot come to that clear conviction of mind 
necessary, under the decision made by the Supreme Court, to pronounce this act 
repugnant to the Constitution and void. Had I that clear conviction of mind, it 
would be my duty so to declare it. 

“The remaining question to be considered is, do the specifications and charges 
stated in the return under the acts, authorize the commanding general to cause the 
petitioner to be arrested and put upon his trial before the military commission ? 

“It is insisted that the arrest was in violation of that provision of the Constitution 
which guarantees the freedom of speech and the press. I have no hesitancy in 
stating, that the freedom of both are as fully guaranteed to the citizens of this as of 
any other State in the Union, to discuss and criticise any public measure and the 
official acts of those intrusted with either the making or execution of the laws; but 
this does not sanction any abuse made of either, and leaves the speaker or publisher 
liable to any penalty prescribed by law for such abuse. It is admitted, that the pub- 
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lications are libellous, and that, under the laws of the State, would subject the peti- 
tioner to indictment, and, if found guilty, tc punishment by fine and imprisonment ; 
but it is insisted, that this conviction can only be had by a jury, and the judgment 
pronounced by a proper judge under the Constitution and laws of the State; but we 
have seen that none such exists, except those equally subject to the control of 
the commander of the district, and under the act it is left with him to choose the 
tribunal. 

“T am therefore constrained to come to the conclusion, that the offence is one 
upon which McCardle is subject to arrest and trial before the military tribunal. This 
is an offence against the public peace, one of the very objects which the commander 
is enjoined to preserve.” 


MISSOURI. 


Trst Oatu.— State v. Murphy. This was an indictment for preaching 
without having taken the test oath. The defendant was convicted, and appealed 
to the Supreme Court. Judge Holmes, after declaring that he considered the 
decision of the Supreme Court of the United States in Cummings’ Case, 4 Wal- 
lace, 277, as absolutely binding only in that particular case, and as not abso- 
lutely binding in any other case, went on to express an opinion contrary to that 
which he had expressed when Cummings’ Case first came before him (36 Mo. 
263); and, after considering the question at great length, concludes that the 
opinion of the Supreme Court of the United States is sound law and to be followed. 
Wagner and Fagg, JJ., concurred in reversing the judgment, declaring them- 
selves bound by the decision of the Supreme Court of the United States, but 
apparently not convinced by its reasoning. 


NEW YORK. 


Aw action has been brought in the Supreme Court by Nicholas Hyman, the 
natural guardian of Anna Hyman, a girl twelve years of age, against Ellen 
Burk, wife of William Burk, for wilfully cutting off two large black curls from 
the said Anna’s head, and converting the same to her own use. The damages 
are laid at $2,000. The writer of a communication to the Legal Intelli- 
gencer for Oct. 4, 1867, from which we have copied this case, says, — 


“That this action is not without precedent will appear from the following state- 
ment of the case of ‘Anna Secrogham per Guardianum v. Stuartson,’ to be found in 
‘3 Bacon’s Abridgment,’ Tit. Infancy, 604, (star page). It is reported at length in 
8 Keble, 369. The spoliation complained of took place about the twenty-sixth year 
of the reign of Charles II.; and of course Cavalier judges showed no mercy to one 
who dared to shear a young lady’s flowing locks. Had it occurred during the Pro- 
tectorate, it might have fared better for the unfortunate defendant. The case, how- 
ever, is without doubt good law ; and we hope that it has not escaped the attention of 
the counsel of Nicholas Hyman aforesaid. Without more parley, here is the case : — 

“In trespass quare vi et armis insultum fecit et totum crinem capitis ipsius Annee 
abscidit, the defendant, as to all the trespass preter tonsuram crinis pleads not guilty ; and 
as to that, pleads that the plaintiff was of the age of sixteen years, and for a cer- 
tain sum of money licentiavit the defendant duas uncias (ounces) crinis dicte Anne 
detondere et abscindere ; and upon the demurrer to this plea, the court held, that the 
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contract was absolutely void, and consequently the tonsure unlawful, and gave judg- 
ment accordingly for the plaintiff.’ ” 


We have not been able to find the passage in Bacon. There is apparently 
some error in the reference. The report in 3 Keble, 369, is as follows: — 


“ Seroggam against Stewardson, Trin. 26 Car. II. In ‘Trespass by Infant by Gar. 
dian, the Defendant pleads that the Plaintiff was above 16 years old, and agreed for 
6d. in hand paid that the Defendant have licence to take two ounces of her hair ; to 
which Plaintiff demurred, and per Curiam, its no plea; for the Infant cannot license, 


though she may agree with the Barber to be trimmed. And judgment for the 
Plaintiff.” 


NORTH CAROLINA. 


Conreperate Notes. Supreme Court. — Phillips v. Hooker. This case 


is reported in the American Law Register for November, 1867. The head-note 
is as follows: — 


“ Confederate treasury notes were not an illegal consideration in contracts*between 
citizens of the Confederate States, unless it was the intent of the parties to the con- 
tract thereby to aid the rebellion. 

“ Therefore, where one citizen of North Carolina, in 1862, bought a house of 
another, paid for it in Confederate notes, and went into possession, the contract can- 
not be set aside by a court as founded on an illegal consideration.” 


Unfortunately, the nature of the suit is not given, nor does it clearly appear 


from the opinion. We infer, though with some doubt, that it was a bill in 
equity to enforce a delivery of a deed of the land. 


PENNSYLVANIA. 


In Philadelphia & West Chester R.R. Co. v. Miles, the Supreme Court has 
decided, that, though a common carrier of passengers cannot refuse to carry 
negroes, he may yet assign them separate seats. Judge Agnew, in giving the 
opinion of the court, says, — 


“ The right to separate being clear in proper cases, and it being the subject of sound 
regulation, the question remaining to be considered is, whether there is such a differ- 
ence between the white and black races within this State, resulting from nature, law, 
and custom, as makes it a reasonable ground of separation. The question is one of dif- 
ference, not of superiority or inferiority. Why the Creator made one black and the 
other white, we know not; but the fact is apparent and the races distinct, each pro- 
ducing its own kind, and following the peculiar law of its constitution. Conceding 
equality, with natures as perfect and rights as sacred, yet God has made them dis- 
similar, with those natural instincts and feelings which He always imparts to His 
creatures, when He intends that they shall not overstep the natural boundaries He has 
assigned to them. The natural law which forbids their intermarriage and that social 
amalgamation which leads to corruption of races, is as clearly divine as that which 
imparted to them different natures. The tendency of intimate social intermixture is 
to amalgamation, contrary to the law of races. The separation of the white and 
black races upon the surface of the globe is a fact equally apparent. Why this is so 
it is not necessary to speculate; but the fact of a distribution of men by race and 
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color is as visible in the providential arrangement of the earth as that of heat and cold. 
The natural separation of the races is therefore an undeniable fact, and all social organi- 
zations which lead to their amalgamation are repugnant to the law of nature. From 
social amalgamation it is but a step to illicit intercourse, and but another to intermar- 
riage. But to assert separateness is not to declare inferiority in either ; it is not to 
declare one a slave and the other a freeman; that would be to draw the illogical 
sequence of inferiority from difference only. It is simply to say, that, following the 
order of Divine Providence, human authority ought not to compel these widely sepa- 
rated races to intermix. The right of such to be free from social contact is as clear 
as to be free from intermarriage. ‘The former may be less repulsive as a condition, 
but not less entitled to protection as a right. When, therefore, we declare a right to 
maintain separate relations, as far as is reasonably practicable, but in a spirit of kind- 
ness and charity, and with due regard to equality of rights, it is not prejudice, nor 
caste, nor injustice of any kind, but simply to suffer men to follow the law of races 
established by the Creator himself, and not to compel them to intermix contrary to 
their instincts.” 

Read, J., dissented. 

The case arose before the passage of the Act of March 22, 1867, declaring 
it an offence for railroad companies to make any distinction between passengers 
on account of race or color. 


TENNESSEE. 


Miuirary Paroie. — United States District Court. In re Milliken. Milli- 
ken was arrested by Lieutenant Hugo of the army, by order of General Thomas, 
for ‘‘ violation of his military parole.” The alleged violation consisted of acts 
done in August last. Mr. Justice Trigg issued a writ of habeas corpus for 
Milliken, and on its return discharged him from custody, on the ground that the 
parole was limited by the duration of the war, and that the war had terminated. 


Foreign ADMINISTRATOR. — The same learned judge has, in the Circuit Court, 
decided an important point under the conflict of laws; viz., That payment of 
a debt, at the domicil of a debtor, to a foreign administrator, is no defence to a 
suit by the administrator subsequently appointed under authority of the State in 
which the debtor is domiciled. This decision follows the opinion of Judge 
Story, in his Conflict of Laws, § 514, and the case of Young v. O'Neal, 
3 Sneed, 55. The Court distinguish the cases of Doolittle v. Lewis, 7 Johns. 
Ch. 45, and Nisbet v. Stewart, 2 Dev. & B. 24, the decisions in which have been 
supposed to support the opposite view. 


WISCONSIN. 


Cotuiston. — United States Circuit Court. Greening v. Schooner Grey Eagle. 
The schooner Perseverance, having lost its signal lights in a storm on Lake Michi- 
gan, but being unwilling to incur the delay of lying by at night, proceeded at night, 
showing a white light only, in violation of the rules of navigation. While thus 
proceeding, she was run into by the Grey Eagle, and was sunk, with her cargo. 
On these facts, the District Court dismissed the libel. Judge Davis, however, 
in the Circuit Court, has reversed this decree, and decreed that the defendant 
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should bear half the loss. We extract from the able opinion the following 
grounds of decision : — 


“The fact that the Perseverance had a light, prohibited to vessels while sailing, 
did not of itself absolve the Grey Eagle from the observance of that degree of 
caution, care, and nautical skill which the exigencies of the case required. If a white 
light usually represented a vessel at anchor, the officers and seamen of the Grey 
Eagle had no right to conclude that it a/ways did. It was their duty, from the mo- 
ment the light Was seen, to have watched it carefully, in order to ascertain from its 
bearings whether the vessel was in motion or at anchor. And if, in the exercise of 
ordinary nautical skill and care, iis could have been done and was omitted, and this 
omission contributed to the accident, then the Grey Eagle must share the burdens of 
the loss, although the Perseverance was in fault in running with a prohibited light. I 
cannot say that a vessel is, under all circumstances, required to come to an anchor at 
night, if through misfortune she has lost her signal lights. ‘There may be a state of 
facts in which she and her cargo would be in more peril by delay at night than by 
pursuing a continuous voyage. It is true that she encounters serious hazard by run- 
ning at night, but she is so far protected that every other vessel occupying the same 
waters must be navigated with reasonable care, skill, and caution. 

“The obligation of the Grey Eagle to use all reasonable precautions to avoid a 
collision was not varied because the Perseverance was running with a prohibited 
light. The present case is one of mutual fault, which, in my opinion, requires a 
division of damages. It is unnecessary to discuss the evidence at length in order to 
show carelessness and fault on the part of the Grey Eagle. She is convicted of ordi- 
nary want of seamanship on her own statement of the collision.” 


GREAT BRITAIN. 


Lorv Krxespown. — The Right Hon. Thomas Pemberton-Leigh, Lord 
Kingsdown, died on Oct. 7, 1867. Thomas Pemberton was born in London, 
on Feb. 11, 1793. He was called to the bar in 1816, rose rapidly into exten- 
sive practice, was made a King’s Counsel in 1829, and, on the elevation of 
Mr. Bickersteth (Lord Langdale) to the bench, became the unquestioned leader 
of the bar in the Rolls Court. He was returned to Parliament in 1851, where 
he remained till 1843. In 1834, he declined the Solicitor-Generalship, and in 
1841 a Vice-Chancellorship. In 1843, he became Chancellor of the Duchy of 
Cornwall, and in the same year succeeded, on the death of an eccentric kins- 
man, Sir Robert Holt Leigh, to a life interest in estates at Wigan, with a rent- 
roll of £17,000 a year, and assumed the name and arms of Leigh, in pursuance 
of a direction in his kinsman’s will. He now retired from the bar and from 
political life. In 1858, if not also upon ‘another occasion, the Great Seal was 
offered to him, and was declined. In 1858, he was raised to the peerage by the 
title of Lord Kingsdown. He was never married, and his title becomes ex- 
tinct. Lord Kingsdown is best known by his judgments in the House of Lords 
and the Privy Council, especially in ecclesiastical cases. His fudgments in the 
cases of Gorham v. Bishop of Exeter, Liddell v. Westerton, Long v. Bishop of 
Cape Town, and the ‘‘ Essays and Reviews” cases, were marked by a liberal 
spirit, which gained him the bitter hatred of some of the clergy. The Times 
says of him, ‘* Although the deceased nobleman never filled any prominent 
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office in the State ; although he retired from the bar a quarter of a century ago, 
and has since devoted his great judicial talents and legal experience almost 
exclusively to a tribunal which does not often challenge public attention; al- 
though his whole life has been singularly retired and uneventful, for he was a 
man devoid alike of vanity and of ambition; yet those who knew the strength 
and purity of his unobtrusive career place him, without hesitation, in the very 
highest rank of English lawyers; and even to the public his name, associated 
with some of the most enlightened and important judgments of modern times, 
carried a degree of weight not always attached to names of higher oflicial au- 
thority.” 

The death of Lord Kingsdown reduces the number of Law Lords to nine, 
but of these Lords Brougham, St. Leonards, and Wensleydale are precluded 
by age from discharging their judicial functions, so that the highest court of 
appeal consists, in fact, of six members, the Lord Chancellor (Lord Chelmsford), 
Cranworth, Westbury, Romilly, Cairns, and Colonsay, and of these often not 
more than two sit in a particular case. 


Tue Ricut Hon. Francis Biracksurne, late Lord Chancellor of Ireland, 
died on the 17th September, 1867. He was born in 1782, was called to the 
bar in 1805, and became Queen’s Counsel in 1822. After having twice held the 
position of Attorney General, he was made Master of the Rolls in 1842, which 
office he quitted to become Chief Justice of the Queen’s Bench in 1846. While 
holding this position, he presided over the commission which tried Smith 
O’Brien and his fellow-conspirators. In 1852, he was raised to the Lord Chan- 


cellorship, but retired, in a few months, on Lord Derby's administration leaving 
office. In 1856, he was appointed by Lord Palmerston Lord Justice of Appeal, 
which place he held till the commencement of the present administration, when 
he again became Lord Chancellor. Failing health compelled him to resign a 
few months ago, when he was succeeded by the Right Hon. Abraham Brewster, 
Lord Justice of Appeal. 


Digest or Law Commission. — This commission, the appointment of which 
was chronicled in the American Law Review, vol. i. p. 593, has made its first 
report. This commission, from the ability of its numbers, the ample means 
which will undoubtedly be placed at its disposal, and the deliberate and cautious 
manner in which it is proceeding, cannot fail to produce the most valuable results, 
especially as it has the experience of codifiers in this country, their success and 
their errors, to serve as an example and a warning. We make no apology for 
inserting it. 

TO THE QUEEN’S MOST EXCELLENT MAJESTY. 

We, your Majesty’s Commissioners, appointed “ to inquire into the expediency of 
a digest of the law, and the best means of accomplishing that object, and of otherwise 
exhibiting in a compendious and accessible form the law as embodied in judicial decis- 
ions,” humbly submit to your Majesty this our first report. 

I, By the term law, as used in your Majesty’s Commission, we understand the 
law of England, comprising the whole civil law in whatever courts administered, 
the criminal law, the law relating to the constitution, jurisdiction, and procedure of 
courts (including the law of evidence), and constitutional law. 
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In each of these divisions are comprised laws derived from three distinct sources. 
1. The first source is the common law, which consists of customs and principles 
handed down from remote times, and accepted from age to age, as furnishing rules of 
legal right. 

2. The second source is the statute law, which derives its authority from the 
Legislature. 

3. The third source is the law embodied in, and to a great extent created by, judi- 
cial decisions and dicta. These, indeed, as far as they have relation to the common 
law and statute law, are not so much a source of law, as authoritative expositions of 
it; but, with respect to doctrines of equity and rules of procedure and evidence, they 
may often be regarded as an original source of law. 

That serious evils arise from the extent and variety of the materials from which 
the existing law has to be ascertained, must be obvious from the following considera- 
tions 

The records of the common law are, in general, destitute of method, and exhibit the 
law only in a fragmentary form. 

The statute law is of great bulk. In the quarto edition in ordinary use, known as 
Ruffhead’s, with its continuations, there are 45 volumes, although (particularly in the 
early period) a large quantity of matter is wholly omitted, or given in an abbreviated 
form, as having ceased to be in force. The contents of these volumes form one mass, 
without any systematic arrangement, the acts being placed in merely chronological 
order, according to the date of enactment, in many cases the same act containing pro- 
visions on heterogeneous subjects. A very large portion of what now stands printed 
at length has been repealed, or has expired, or otherwise ceased to be in force. There 
is no thorough severance of effective from non-effective enactments, nor does there 
exist, in a complete form, any authoritative index, or other guide by the aid of which 
they may be distinguished. Much, too, contributes to swell the statute book, which is 
of a special or local character, and cannot be regarded as belonging to the general law 
of England. 

The judicial decisions and dicta are dispersed through upwards of 1,300 volumes, 
comprising, as we estimate, nearly 100,000 cases, exclusive of about 150 volumes of 
Irish Reports, which deal to a great extent with law common to England and Ireland. 
A large proportion of these cases are of no real value as sources or expositions of law 
at the present day. Many of them are obsolete ; many have been made useless by 
subsequent statutes, by amendment of the law, repeal of the statutes on which the 
cases were decided, or otherwise ; some have been reversed on appeal, or overruled 
in principle; some are inconsistent with or contradictory to others ; many are limited 
to particular facts, or special states of circumstances furnishing no general rule; 
and many do no more than put a meaning on mere singularities of expressions in 
instruments (as wills, agreements, or local acts of Parliament), or exhibit the appli- 
cation in particular instances of established rules of construction. A considerable 
number of the cases are reported many times over in different publications, and 
there often exist (especially in earlier times) partial reports of the same case at 
different stages, involving much repetition. But all this matter remains incumber- 
ing the books of reports. The cases are not arranged on any system: and their 
number receives large yearly accessions, also necessarily destitute of order; so that 
the volumes constitute (to use the language of one of your Majesty’s Commis- 
sioners) ‘‘ what can hardly be described, but may be denominated a great chaos of 
judicial legislation.” ! 


1 Speech of the Lord Chancellor (Lord Westbury) on the Revision of the Law, House of Lords, 12th of 
June, 1863. Stevens and Norton. Page 8. 


| 


SUMMARY OF EVENTS. 363 


At present, the practitioner, in order to form an opinion on any point of law not of 
ordinary occurrence, is usually obliged to search out what rules of the common law, 
what statutes, and what judicial decisions, bear upon the subject, and to endeavor to 
ascertain their combined effect. If, as frequently happens, the cases are numerous, 
this process is long and difficult: yet it must be performed by each practitioner, for 
himself, when the question arises ; and, in some cases, after an interval of time, it 
may have even to be repeated by the same person. Without treatises, which collect 
and comment on the law relating to particular subjects, it is difficult to conceive how 
the work of the legal profession and the administration of justice, which greatly 
depends on it, could be carried on; but, however excellent such separate treatises may 
be, they do not give the aid and guidance that would be afforded by a complete ex- 
position of the law in a uniform shape. 

A digest, correctly framed and revised from time to time, would go far to remedy 
the evils we have pointed out. It would bring the mass of the law within a moderate 
compass, and it would give order and method to the constituent parts. 

For a digest (in the sense in which we understand the term to be used in your 
Majesty’s Commission, and in which we use it in this report) would be a condensed 
summary of the law as it exists, arranged in systematic order, under appropriate titles 
and subdivisions, and divided into distinct articles or propositions, which would be 
supported by references to the sources of law whence they were severally derived, 
and might be illustrated by citations of the principal instances in which the rules 
stated had been discussed or applied. 

Such a digest would, in our judgment, be highly beneficial. 

It would be of especial value in the making, the administration, and the study of 
the law. 

When a necessity arises for legislation on any subject, one of the principal difficul- 
ties, which those who are responsible for the framing of the measure have to en- 
counter, is to ascertain what is the existing law in all its bearings. The systematic 
exposition, in the digest of the law on the subject, would enable the members of the 
Legislature generally, and not merely those who belong to the legal profession, to 
understand better the effect of the legislation proposed. And there would be this 
further benefit, — that new laws, when made, would, on periodical revisions of the 
digest, find their proper places in the system, and would not have to be sought for, as 
at present, in scattered enactments. 

The digest would be of great use to every person engaged in the administration 
of the law. All those whose duties require them to decide legal questions in circum- 
stances in which they have not access to large libraries or other ample sources of in- 
formation, would find in the digest a ready and certain guide. Counsel advising would 
be spared much pains in searching for the law in indexes, reports, and text-books ; 
and judges would be greatly assisted as well as in hearing cases as in preparing 
judgment. 

The digest would be most advantageous in the study of the law; for it would put 
forth legal principles in a form in which they would be readily appreciated, con- 
trasted, and committed to mind, and thus substitute the study of a system for the 
desultory contemplation of special subjects. 

It is not unreasonable to expect that this condensation and methodical arrange- 
ment of legal principles would have a salutary effect upon the law itself. It would 
give the ready means of considering, in connection with one another, branches of the 
law which involve similar principles, though their subject-matters may widely differ. 
It would thus bring to light analogies and differences, and by inducing a more con- 
stant reference to general principles, in place of isolated decisions, have a tendency 
to beget the highest attributes of any legal system, — simplicity and uniformity. 
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The persons charged with the framing of the digest might be also intrusted with 
the duty of pointing out, from time to time, the conflicts, anomalies, and doubts, 
which, in the course of their labors, would appear. Thus the process of construct- 
ing the digest would be conducive to valuable amendments of the law. These 
amendments would be embodied in the digest in their proper places. 

Moreover, such a digest will be the best preparation for a code, if, at any future 
time, codification of the law should be resolved on. 

But great as are the advantages to which we have referred as likely to flow from 
the formation of a digest of law, the argument for it may, we think, be rested even 
on the higher ground of national duty. Your Majesty’s subjects, in their relation 
towards each other, are expected to conform to the laws of the state, and are not 
held excused, on the plea of ignorance of the law, from the consequences of any 
wrongtul act. It is in these laws that they must seek the provisions made for their 
liberty, for their privileges, for the protection of their persons and property, for their 
social well-being. It is, as we conceive, a duty of the state to take care that these 
laws shall, so far as is practicable, be exhibited in a form plain, compendious, and 
accessible, and calculated to bring home actual knowledge of the law to the greatest 
possible number of persons. The performance of this duty —a duty which other 
countries in ancient and modern times have held themselves bound to recognize and 
discharge — has, in this country, yet to be attempted. 


On these grounds, we report to your Majesty our opinion that a digest of law is 
expedient. 


Suits By THE Unirep States. —Our readers are probably aware that the 
United States are prosecuting claims in England to recover property belonging 
to the late Confederate States. We give a brief account of the present con- 
dition of the suits in equity brought to enforce these claims. The first time the 
suits appear in the reports is in United States v. Prioleau, 2H. & M. 559. This 
was a bill brought to establish the right of the plaintiffs to certain bales of cotton 
shipped from Galveston during the war, and consigned for sale, for the benefit 
of the rebel government, to the defendants, Prioleau and others, who carried 
on business at Liverpool as the firm of Fraser, Trenholm, and Company. In 
July, 1865, the plaintiffs moved for an injunction to restrain the defendants 
from obtaining possession of the cotton from the warehouses where it was 
stored, the plaintiffs claiming it as government property to which they had suc- 
ceeded on the dissolution of ‘* the pretended or so-called Confederate Govern- 
ment.” After a very elaborate argument, Vice-Chancellor Wood made an 
order appointing Prioleau receiver of the cotton, on his giving security for 
£20,000, 

In February, 1866, Prioleau filed a cross-bill against the United States and 
Andrew Johnson, praying that he might be discharged from the receivership, 
and seeking discovery. At the hearing before Vice-Chancellor Wood, July 5, 
1866, the counsel for the United States did not oppose, so far as the United States 
was concerned, a motion by the defendant for delay till the plaintiffs in the 
original suit had put in an answer to the cross-bill, but they contended that 
the President was improperly joined as defendant for the purposes of discovery, 
and the court so held, ordering that proceedings should be stayed in the suit by 
the United States, till an answer should have been put in to the defendant's 
cross-bill, but declaring that the President had been improperly made a defend- 
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ant to the cross-bill. The Vice-Chancellor intimated that the proper course for 
Prioleau would have been to demur to the bill by the United States, on the 
ground that no public officer had been put forward who could give discovery 
on a cross-bill. Prioleau v. United States, Law Rep., 2 Eq. 659. 

The United States subsequently put in their answer to the cross-bill, to which 
the defendants in the original suit excepted. These defendants had contended 
that the United States could take the cotton only subject to the liabilities created 
in respect of it by the Confederate Government, and that as the cotton had been 
shipped from Texas, it now, according to the law of that State, belonged as 
bona vacantia not to the Federal Union, but to the particular State. They now 
excepted to the answer of the United States on the ground that it did not set 
forth, — 

1. Whether there was any law of the United States by which money or prop- 
erty contributed by individuals as inhabitants of any of the sovereign States 
forming the Federal Union for any purpose, whether legal or illegal, vested in 
such Federal Union. 

2. As to the law of each of the separate sovereign States, and particularly 
of Texas, relating to bona vacantia. 

3. Whether the United States claimed the cotton as being the successors 
of the Confederate Government, or whether such Confederate Government was 
regarded by the United States as a de facto Government exercising authority 
over the State of Texas. 

At the hearing before Vice-Chancellor Wood, May 30, 1867, the first excep- 
tion was disallowed, the second and third were allowed. See Weekly Notes 
for June 8, 1867; and so this case stands at present. 

Acting on the suggestion of the Vice-Chancellor mentioned above, the de- 
fendants in the suit of the United States v. Wagner (which was also brought 
against Fraser, Trenholm, and Company, to recover property consigned to them 
by ‘* the rebellious political organization under the style of the Government of 
the Confederate States of America”), demurred to the bill on the ground that 
no public officer was put forward as representing the plaintiffs’ interest, who 
could be called on to give discovery on a cross-bill. The demurrer was argued 
before Vice-Chancellor Wood in February last, and was by him allowed. Law 
Rep., 3 Eq. 724. 

From the order allowing the demurrer, the United States appealed, and the 
appeal came on to be heard in last May before Lord Chelmsford, L.C., and Sir 
G. J. Turner and Lord Cairns, L.JJ., who overruled the decision of the Vice- 
Chancellor and the demurrer which he had allowed. Law Rep., 2 Ch. 582. 

The only other one of these suits, which seems to have been presented for 
judicial decision, is United States vy. M’Rae. The bill in this case was filed 
against an agent of the rebel government, for discovery and payment of money, 
received by him as such agent. The defendant put in a plea to the discovery 
and relief, setting forth the Act of Congress declaring forfeiture of property of 
persons holding office or agency under the Confederate States. The plea went 
on to aver that the plaintiffs had instituted proceedings for forfeiture of property 
of the defendant in Alabama, and that discovery would expose him to forfeiture 
of such property, unless the plaintiffs waived their claim to it. The court 
(Wood, V.C.) held, that the plea was a bar to the discovery and relief sought. 
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Law Rep., 4 Eq. 327. We have not learned whether an appeal has been taken. 
We suspect that if it is taken, the Vice-Chancellor’s decision will meet with the 
same fate as his decision in United States v. Wagner. 

The counsel for the United States in these suits have been Sir Roundell 
Palmer, Q.C., Mr. G. M. Giffard, Q.C., Mr. Druce, Q.C., and Mr. Wickens. 
For the defendants have appeared Mr. John Rolt, Q.C. (now Lord Justice 
Rolt), Mr. W. M. James, Q.C., Mr. Kay, Q.C. and Messrs. Charles Hall, A. 
G. Marten, and J. P. Benjamin. 


ProsEcUTION OF THE Rirvuatists. — Sir Robert Phillimore, Dean of the 
Arches, has declined to hear the case of Martin vy. Mackonochie, on the ground 
that he was of counsel in the ease, while at the bar, and has appointed two 
surrogates, Dr. Twiss, the Vicar-General of the Archbishop of Canterbury, and 
Dr. Robertson, the Chancellor of the diocese of Rochester, to sit in his stead, 
It is reported that an application will be, made to the Court of Queen’s Bench 
for a prohibition to restrain the surrogates named by Sir Robert Phillimore from 
hearing the case, on the ground that Sir Robert has no power to delegate his 
judicial authority. 


Tur Yetverron Case. — The final appeal of Miss Longworth, calling her- 
self Mrs. Yelverton, to the House of Lords has been dismissed. The law-lords 
who gave judgment were the Lord Chancellor (Lord Chelmsford), and Lords 
Cranworth and Colonsay. Lord Westbury, who was present, said he had not 
intended to vote, as he had been absent during part of the argument; he had, 
however, heard the appellant’s address, and would have endeavored to attend 
during the rest of the argument, had he felt any reasonable ground for believing 
that the appeal could be sustained. Miss Longworth now petitions the House 
of Lords claiming that Lord Colonsay, having been one of the judges who 
gave the decision appealed from, ought not to have sat, and that, there being 
but two judges left, the court was not properly constituted according to the 
practice of Parliament, and asking that her appeal may be re-argued. 


HanpcvurrinG. — The Fenian prisoners, charged with the murder of the police- 
man Brett, were handcuffed during their examination before the magistrates at 
Manchester, Their counsel, Mr. Ernest Jones, demanded that the irons should 
be removed; and, on the refusal of the magistrates, threw up his brief. The 
matter has been much discussed in the legal and other papers, who generally 
approve the conduct of the magistrates, admitting that the practice is unusual, 
but denying that it is a right of prisoners to be free from restraint in cases 
where there is reasonable fear of a rescue or escape. The conduct of Mr. Jones, 
in deserting his clients, is universally condemned. A writer to the Law Times 
mentions a case in 1864, in which three men, who were arrested at the instance 
of the United States, with a view to their extradition on the charge of piracy, 
were kept handeuffed for three days, during the hearing before the Court of 
Queen’s Bench on a habeas corpus, and were only freed from their irons when 
the court gave judgment for their discharge from custody. 


Porvtan Leeat Lrrerarure.—The Pall-Mall Gazette has the following 
sensible remark on legal ‘* hand-books” for popular use. ‘‘ Lawyers view this 
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kind of publications either with supreme indifference or with malignant satis- 
faction, feeling certain that he who reads and acts on them will assuredly be 
delivered, sooner or later, bound and helpless into their hands. The man who, 
on the strength of this sort of reading, makes his own will, and draws up his 
own lease or conveyance, always involves himself in practical difficulties, which 
the most ordinary professional man would have instinctively avoided. The 
effect on an educated man of the study of a really able work on the technical 
part of law is to cause a solemn determination not to encounter legal difficulties 
without the best legal advice.” 


Etiquette. — The minute and often absurd rules which the English 
bar enforces upon its members are commented on in a recent article in the 
Spectator. A barrister is not allowed to go into the coffee-room of a hotel 
while on circuit. ‘* It is not every circuit that allows its members to go inside a 
hotel. On the Western Circuit, we believe, barristers are still compelled to 
take lodgings.” ‘* As for a barrister dining with an attorney, that is a high 
crime and misdemeanor, which, in one instance, was visited with a fine of five 
guineas.” ‘‘ A barrister must wear a black waistcoat. He must not bring a 
blue bag into court. He must not buy a red bag. A red bag must be given 
him by a Q.C., and he must pay a great deal more than its value to the wine 
fund of the mess.” ‘* Some say a barrister may not tell an attorney that he is 
coming on the circuit where the attorney lives; others add that he may not ask 
a friend or relation to tell an attorney that he is coming that circuit, or ask a 
friend to ask an attorney to give him business. If a friend chooses to do this of 
his own accord, there is no harm in it. But you may not jog your friend's 
memory. If you want a place under Government, there is no harm in asking 
for it, in getting others to ask for it, in asking others to get others to ask for 
it. A barrister may move all his friends and acquaintances to procure him an 
assistant-commissionership at the rate of five guineas a day. But a guinea-brief 
is far more valuable and more sacred, and must be adored in silence. The 
impiety of those who would take less than a guinea is a fit subject for legal 
excommunication.” 

That the points of etiquette, of which the Spectator speaks, are not matters 
which come only before the forum of the opinion of the bar, appears by an inci- 
dent which we find mentioned in the Solicitors’ Journal. It is a well-settled 
rule of the bar that all pleadings shall be drawn by members of the outer bar; 
Queen’s Counsel can only revise them. In violation of this rule two petitions 
came before the Lord Chancellor of Ireland, having the names of members of 
the inner bar attached thereto, but not the signature of a junior. On the cases 
being moved, his Lordship declared that he would not make an order of refer- 
ence on a petition to which the name of a junior counsel was not attached. 


IMPATIENT TO BE Marrrep. — ‘ An application was made on Friday, August 
30, to Mr. Edwards, the chief clerk attached to the court of Vice-Chancellor 
Malins, on a summons for him to entertain certain proposals as to a marriage- 
settlement of a young lady who was not nineteen years of age. The chief 
clerk said it was not vacation business, and he must decline to hear it. Surely the 
young lady would wait three months. It was then asked that the matter might 


| 
{ 
| 
} 
| 
| 
| 


368 SUMMARY OF EVENTS. 


go before the Vice-Chancellor at his country-seat on Thursday. The chief clerk 
said the parties might make any application they thought proper. All he could 
say was, that it was not, in his opinion, proper vacation business, and he again 
observed that the lady, who was under nineteen years of age, might wait three 
months, when the question could be properly heard.” — Law Tunes. 


Seats. — Our readers may remember that, in a note to the article on Seals 
(1 Am. Law Rev. p. 649), a learned friend favored us with an old rhymed deed, 
two lines of which had “ gone irrecoverably” out of his memory. Our article 
was republished in the Law Times, and has called forth a letter to that 
journal from John Sadler, Esq., in which he supplies the two missing lines. The 
entire deed is as follows : — 

“T, John O’Gaunt, 
Do give and do grant 
To Roger Burgoyn, 
And the heirs of his loin, 
Both Sutton and Putton, 
Until the world’s rotten. 
There is no seal within this roof, 
And so I seal it with my tooth.” 


A Lawyer’s Witt. — Lawyers have the reputation of liking to draw long 
wills for other people; but they often draw very short ones for themselves. 
We do not know that we ever saw a briefer testament than that of the late Ken- 
neth Macaulay, Esq., Q.C. It bears no date, and is verbatim as follows: ‘* One 
thousand pounds to my brother Tom, all the residue to my dearest wife abso- 
lutely. Kth, Macaulay.” 


